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— 

a Supreme Court of the District of Columbia.! 

No. 60238 In Equity. ! 

Potomac Electric Power Company, a corporation, Plaintiff , 

vs. 

Melvin C. Hazen, George E. Allen, and Daniel I. Sultan, 
Commissioners of the District of Columbia, Chatham 
M. Towers, Collector of Taxes of the District of Co¬ 
lumbia, and District of Columbia, a Municipal Corpo¬ 
ration, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were tiled ^nd pro¬ 
ceedings had, in the above-entitled cause, to wit: 

May 12, 1936. j 

1 In the Supreme Court of the District of Colombia. 

Holding an Equity Court. 

In Equity No. 60238. j 

Potomac Electric Power Company, A Corporation, 10th 
and E Streets, Northwest, Washington, D. C., J Plaintiff, 

v. 

Melvin C. Hazen, George E. Allen, and Daniel ij Sultan, 
Commissioners of the District of Columbia, and 
Chatham M. Towers, Collector of Taxes of th£ District 
of Columbia, and District of Columbia, A ^lunicipal 
Corporation. District Building, Washington, D. C., 
Defendants. 

Filed December 10, 1935. ! 

* i 
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Bill of Complaint to Declare Assessment Void, Etc. 

To the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court: 

1. The Plaintiff, the Potomac Electric Power Company, 
a body corporate, duly incorporated under the laws of the 
United States relating to the District of Columbia, brings 
this suit in its own right and on its own behalf. 

2. The defendants, Melvin C. Hazen, George E. Allen and 
Daniel I. Sultan, are citizens of the United States and resi¬ 
dents of the District of Columbia, and are sued as Commis¬ 
sioners of the District of Columbia, and Chatham M. Tow- 
ers, a resident of the District of Columbia, is sued as Col¬ 
lector of Taxes of the District of Columbia, and the defen¬ 
dant, the District of Columbia, is a municipal corporation 
and is sued in its own right. 

3. Heretofore, to wit, on the 28th day of April, 
2 1^96, the Potomac Electric Power Company was in¬ 

corporated under the laws of the District of Colum¬ 
bia under the provisions of an Act of Congress entitled 
‘‘An act to provide for the creation of corporations in the 
District of Columbia by general law” approved May 5, 
1870, and amendments thereto, to manufacture, buy, sell 
and distribute electricity and electric appliances for any 
and all purposes, and on the 13th day of August, 1904, the 
Company filed a certificate with the Recorder of Deeds of 
the District of Columbia reorganizing the said corporation 
under the provisions of Chapter IS of the Code of Laws of 
the District of Columbia, and in it reaffirmed the objects for 
which the Company was formed, as stated in the original 
incorporation act, and the term and existence to be perpe¬ 
tual, and which has, from time to time been amended in 
other respects not necessary to herein allege. Various and 
sundry acts of Congress, and permits from the Commis¬ 
sioners of the District of Columbia in pursuance thereof, 
authorized and empowered the said Potomac Electric 
Power Company to lay its conduits and erect its poles and 
wires, and attach lamps thereto, along the streets in the 
District of Columbia, for the purposes of supplying elec¬ 
trical energy; that the said plaintiff is the owner of valuable 
franchises and other property and is a public utility within 
the terms of the Act of Congress approved March 4, 1913, 
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creating the Public Utilities Commission of the District of 
Columbia. 

4. On, to wit, July 1, 1902, the Congress of the United 
States in an Act entitled, ‘‘An Act making appropriations 
to provide for the expenses of the Government of the Dis¬ 
trict of Columbia for the fiscal vear ending June 30, 1903 
and for other purposes,” 32 Stats, at Large 617, chapter 
1352, section 6, 5th paragraph, directed: 

“Each national bank as the trustee for its stockholders, 
through its president or cashier, and all other inco rporated 
banks, and trust companies in the District of Colum- 
3 bia, through their presidents or cashiers, and all gas, 
electric lighting, and telephone companies, through 
their proper officers, shall make affidavit to the board of 
personal tax appraisers on or before the first day op August 
each year as to the amount of its or their gross [earnings 
for the preceding year ending the thirtieth day of jfune, and 
shall pay to the collector of taxes of the District of Colum¬ 
bia per annum on such gross earnings as follower Each 
national bank, and all other incorporated banks, pnd trust 
companies, respectively, six per centum; each ^as com¬ 
pany, five per centum; each electric lighting, and telephone 
company four per centum. And in addition thereto the 
real estate owned by each national or other incorporated 
bank, and each trust, gas, electric lighting and telephone 
company in the District of Columbia shall be taxecf as other 
real estate in said District; * * 

5. That, to wit, on the 31st day of July, 1934, the plaintiff, 
in obedience to said Act of Congress, through ips proper 
officer, made affidavit to the Board of Personal [Tax Ap¬ 
praisers, which was amended the 15th day of March, 1935, 
as to the amount of its gross earnings for the preceding 
year ending June 30,1934, showing the gross earnipgs, from 
July 1,1933 to June 30,1934, to the amount of $8,Sf51,523.68, 
representing actual gross earnings within the period from 
July 1,1933 to June 30,1934, copy of which affidavit is here¬ 
with filed, marked Exhibit “A”, Sheets 1 and 2, and prayed 
to be taken and read as a part of this Bill. 

6. That the plaintiff produces electricity by processes of 
manufacture by conversion of raw materials, sutjh as coal, 
etc.; that the plaintiff owns certain lands, buildings and 
plants within the District of Columbia, upon \^hich said 
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land and buildings it pays a tax as other real estate is taxed 
therein; that the plaintiff also owns certain land and build¬ 
ings located within the State of Maryland, upon which said 
land and buildings it pays a tax as other real estate is taxed 
in the State of Maryland, and from which it receives a 
rental as hereinafter stated; that it supplies said electricity 
to consumers located in the District of Columbia and as 
well in the Counties of Montgomery and Prince George’s, 
State of Maryland, from which latter it receives revenues 
based upon rates on file with, and approved by the 
4 Public Service Commission of Maryland; that said 
rentals and revenue received from sales and distri¬ 
bution of electricity within the Counties and State of Marv- 
land aforesaid, have no direct relation to the business of 

manufacture and sale of electricity within the District of 

%> 

Columbia, but are wholly apart from said business in which 
the plaintiff was and is engaged in the District of Columbia. 

7. That, to wit, on the 27th day of May, 1935, the plaintiff 
received from the Board of Personal Tax Appraisers cer¬ 
tain communications advising plaintiff that the defendants 
had rejected its return of gross earnings as filed under date 
of July 31, 1934 and amended March 15, 1935, copies of 
which are herewith filed, marked Exhibits “B” and “C”, 
and prayed to be taken and read as a part of this Bill. In 
response to said last communication the plaintiff on, to wit, 
the 5th day of June, 1935, addressed and mailed to the de¬ 
fendants Certain communications, in which the plaintiff also 
noted its desire and intention to appeal to the Board of 
Personal Tax Appeals from the action taken by said Board 
of Personal Tax Appraisers in including in gross earnings 
for the year ending June 30, 1934 the following: 

Gross earnings from sale of electricity within 

the State of Maryland.$1,090,877.75 

Rent of land, buildings and equipment used in 
the operation and located within the State of 
Maryland . 20,899.00 


$1,111,776.75 

Also, an unidentified item, having no basis in 
fact . 20,819.00 


1,132,595.75 
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thereby making a total assessment of gross earninjgs in the 
sum of $10,084,119.43, a copy of which communications are 
herewith filed, marked Exhibits “D” and *‘E”, and prayed 
to be taken and read as a part of this Bill. 

5 8. That, to wit, on the 6th day of June, 1935, the 
plaintiff, through its proper officers and representa¬ 
tives, was heard before the Board of Personal Tax Appeals, 
when and at which time the plaintiff presented evidence 
that its said return of gross earnings dated July 31, 1934 
and as amended March 15, 1935, to the Board of Personal 
Tax Appraisers, for the year ending June 30, 19 a 4, should 
be accepted and should form the basis for assessment of a 
tax of four per centum thereon for the fiscal ye<^r extend¬ 
ing from July 1, 1934 to June 30, 1935; that the s<jdd Act of 
Congress approved July 1, 1902 providing for said tax on 
gross earnings of a lighting company such as the plaintiff, 
contemplates that gross earnings shall be the income de¬ 
rived from the manufacture and sale of electricity within 
the District of Columbia; that, the said Act of jCongress 
provides in effect a tax upon it for the privilege of doing 
business, that is to say the manufacture and saje of elec¬ 
tricity, within the District of Columbia, as well as a com¬ 
mutation tax levied in place of all other taxes due; that the 
plaintiff is advised believes and therefore avers| that said 
Act of Congress does not contemplate, nor require, the in¬ 
clusion in gross earnings, for the purpose of assessment 
and the imposition of a tax of four per centum tpiereon, of 
any revenues from the sale of electricity in the Counties 
and State of Maryland aforesaid, and upon the | rentals of 
land, buildings and equipment used in the operation and 
located within the said State of Maryland, and which would, 
therefore, exclude from gross earnings within the District 
of Columbia for the year ending June 30, 1934, all gross 
earnings from sale of electricity within the State of Mary¬ 
land, amounting to $1,090,877.75, and rent of land, buildings 
and equipment used in the operation and located within the 
said State of Maryland, amounting to $20,899.00, which rev¬ 
enues did not form any part of the gro^s earnings 

6 derived from the manufacture and sale off electricity 
within the District of Columbia, and which had no 

direct connection with such business located therein, and, 
therefore, not subject to a tax of four per centum thereon. 
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9. That notwithstanding said appeal taken as aforesaid, 
the said Board of Personal Tax Appeals affirmed the action 
of the Board of Personal Tax Appraisers, as appears in a 
communication dated the 6th day of June, 1935, herewith 
filed and marked Exhibit “F ”, and prayed to be taken and 
read as a part of this Bill. 

That notwithstanding the appeal of the plaintiff, as afore¬ 
said, the defendants named herein and the said Board of 
Personal Tax Appraisers of the District of Columbia, dele¬ 
gated to act by the said Act of Congress approved July 1, 
1902, for the first time went through the form of assessing 
and levying a tax of four per centum for the fiscal year 
extending from July 1, 1934 to June 30, 1935, as a part of 
gross earnings for the year ending June 30, 1934 from the 
sale of electricity within the State of Maryland, amounting 
to $1,090,877.75, and rent of land, buildings and equipment 
used in the operation and located within the said State of 
Maryland, amounting to $20,899.00, and in the inclusion 
erroneously of an unidentified item of $20,819.00, or making 
an addition or increase in the gross earnings of the plaintiff 
for the said year ending June 30, 1934 of $1,132,595.75 and 
which, at the rate of four per centum, would produce a tax 
of $45,303.84 for the fiscal year extending from July 1, 1934 
to June 30, 1935 and which was due and payable in equal 
installments in September, 1934 and March, 1935, for which 
the plaintiff was forwarded a tax bill, a copy of which is 
herewith marked Exhibit “G”, and prayed to be taken and 
read as a part of this Bill. 

10. That said assessment was levied notwithstanding the 
provisions of an Act of Congress approved July 1, 

7 1902, providing in part that each electric lighting 

company shall pay, in addition to said four per 
centum of tax on gross earnings derived from the manufac¬ 
ture and sale of electricity in the District of Columbia, a 
tax on real estate owned by it as other real estate is taxed 
in said District of Columbia, and thereby disregarding such 
contemporaneous construction placed by the defendants 
and their predecessors in office and always and uniformly 
adhered to from the time of the enactment of said Act and 
until the time the assessment herein complained of was 
levied. 
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11. That thereafter, to wit, on September 29j 1934 and 
March 30, 1935, in addition to the tax on real estate owned 
by it within the District of Columbia, the plaintiff paid to 
the Collector of Taxes of the District of Columbia the sum 
of $358,060.94, representing* a tax of four per centum for 
the fiscal year extending from July 1, 1934 to June 30, 1935, 
based upon the gross earnings of the plaintiff for the year 
ending June 30, 1934, derived from the manufacture and 
sale of electricitv in the District of Columbia, and all that 
was properly due on account I hereof, and which said sum 
thereby tendered was accepted by said Collector of Taxes, 
as hereinafter stated, thereby excluding* therefrom the sum 
of $45,303.84, being a tax of four per centum folr the fiscal 
year extending from July 1, 1934 to June 30, 1935 on gross 
earnings from the sale of electricity within the State of 
Maryland, and rent of land, buildings and equipment used 
in the operation and located within the State of] Maryland, 
and one certain unidentified item improperly apd illegally 
included by said Board of Personal Tax Appraisers as 
gross earnings of the plaintiff within the District of Co¬ 
lumbia, for said year ending June 30, 1934, aijid that the 
collection of which latter sum the Government of the Dis¬ 
trict of Columbia is not dependent upon to discharge any 
of its municipal functions. 

12. That thereafter, to wit, on the 30th day} of March, 
1935, the defendants herein sent a commhnication to 

8 the plaintiff acknowledging the receipt of the sum of 
$358,060.94 paid on September 9, 1934 and March 30, 
1935, but demanding the plaintiff to pay the additional sum 
of $45,303.84 and in default of which distraint niay be made 
upon the property of the plaintiff to secure payment of said 
amount of taxes, alleged to be due by the said defendants, 
a copy of w T hich is herewith filed and marked Exhibit “H”, 
and prayed to be taken and read as a part of this Bill. 

13. That the said Act of Congress approved July 1, 1902, 
as amended by the Act approved July 3, 1926, provides, 
among other things, that said tax of four per centum per 
annum on gross earnings of an electric lighting company 
levied under the provisions thereof, shall become due, pay¬ 
able and collectible at the same time and times as the gen¬ 
eral tax upon real estate in said District, and shall be sub- 
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ject to the same penalties for nonpayment thereof until 
distraint or sale as therein provided; that when the said 
taxes due and payable each year shall not be paid in equal 
installments in the months of September and March of each 
year, then in that event the Collector of Taxes of the Dis¬ 
trict of Columbia, or his deputy, may distrain sufficient 
goods and chattels found within the District of Columbia 
and belonging to the Corporation charged with such tax to 
pay the taxes remaining due, under the provisions of said 
law, from said corporation, together with the penalty there¬ 
on and the costs that may accrue, and for want of such 
goods and chattels said Collector of Taxes may levy upon 
and sell at auction the estate and interest of such corpora¬ 
tion in any parcel of land in the said District; and in 
9 the case of the levy on any estate or interest in land, 
the proceedings subsequent to sale thereof shall be 
the same as now provided by law in the case of sales for 
arrears of taxes against real estate; and in the case of dis¬ 
traint of personal property, or the levy upon real property 
aforesaid, the Collector of Taxes shall immediately proceed 
to advertise the same, and if the said taxes and the penalty 
thereon and the cost of expenses which shall have accrued 
thereon shall not be paid before the day fixed for such sale, 
the collector shall proceed to sell at public auction in his 
office to the highest bidder, such property, real or personal, 
or so much thereof, as may be needed to pay said taxes, 
penalty and accrued costs and expenses of said distraint 
and sale. 

14. That, notwithstanding the payment of the taxes by 
the plaintiff on its gross earnings and real estate within the 
District of Columbia, as aforesaid, the said wrongful levy 
by said defendants of an additional or further assessment 
of $45,303.84 for the fiscal year extending from July 1, 1934 
to June 30, 1935, based upon gross earnings for the year 
ending June 30, 1934, and representing gross earnings from 
the sale of electricity within the State of Maryland, and 
rent of land, buildings and equipment used in the operation 
and located within the State of Maryland, which said plain¬ 
tiff has refused to pay as aforesaid, plaintiff is advised 
and believes, and therefore avers, constitutes a lien on the 
property, real and personal, rights and franchises of the 
plaintiff, which it owns and possesses as a public utility 
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within the purview of the Act of Congress approve^ March 
4, 1913, and that said further levy or assessment oi tax for 
the fiscal year extending from July 1, 1934 to June 30, 1935 
and based on said gross earnings of the plaintiff for the 
year ending June 30, 1934, and which said Collector 
10 of Taxes has demanded be paid, constitutes a cloud 
upon the real estate and franchises owned and en¬ 
joyed by the plaintiff as aforesaid. 

15. That the plaintiff, as a public utility, engaged in the 
manufacture and sale of electricity within the District of 
Columbia, is under contract with, and therefore required 
to furnish electricity to, the governments of the United 
States and the District of Columbia, as well as cerpain pub¬ 
lic utilities operating within the District of Coluihbia and 
State of Maryland, as well as to approximately 164,000 
private consumers of electricity—all of whom*are depen¬ 
dent upon a constant and uninterrupted manufacture and 
supply by the plaintiff of electricity, and that any failure 
in the constant and uninterrupted manufacture and fur¬ 
nishing of electricity by the plaintiff to the sevelral users 
thereof would cause an interruption in the activities of the 
governments of the United States and the District of Co¬ 
lumbia, as well as certain public utilities and other private 
consumers thereof, and as well constituting anj interfer¬ 
ence with interstate commerce. The plaintiff therefore be¬ 
lieves and avers that upon the continued refusal of said 
plaintiff to pay said tax of $45,303.84 for the fiscal year 
ending June 30, 1935, based upon the gross earnings of the 
plaintiff for the year ending June 30, 1934, that the said 
Collector of Taxes of the District of Columbia mjjy cause a 
levy on its real and personal property, rights hnd fran¬ 
chises, owned and possessed by the plaintiff, and! all essen¬ 
tial and necessary in the manufacture of sale of jlectricity, 
as aforesaid, and that if a levy is made upon and fa sale had 
of any of the real and personal property, rights | and fran¬ 
chises of the plaintiff, it would to-that extent interfere with, 
hamper and interrupt the said plaintiff in the performance 
of its duty to manufacture and supply electricity Iwithin the 
District of Columbia, as a public utility aforesaild, thereby 
resulting in untold inconvenience and embarrassment, not 
only to said users and consumers, but irreparable loss and 
injury to the plaintiff, as well as the multiplicity of litiga¬ 
tion. 
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11 16. The plaintiff is advised, believes, and there¬ 
fore avers, that the said Act of Congress approved 

July 1, 1902, as now in force, did not authorize the levy of 
an assessment and tax upon the gross earnings from the 
sale of electricity within the State of Maryland, and rent 
of land, buildings and equipment used in the operation and 
located within the State of Maryland for the fiscal vear ex- 
tending from July 1, 1934 to June 30, 1935, based upon and 
as a part of gross earnings for the year ending June 30, 
1934 and amounting to $1,132,595.75 and that said legisla¬ 
tion cannot be so construed or interpreted without enlarg¬ 
ing and extending the operation of the same so as to em¬ 
brace matters not specifically enacted or intended by Con¬ 
gress, and without extending said Act to cover and cast a 
direct burden upon interstate commerce; that the effect of 
such assessment and tax being an attempt to regulate com¬ 
merce among the several states by imposing a tax upon the 
gross earnings from interstate transportation or transmis¬ 
sion of electricity violates that provision of the Constitu¬ 
tion requiring such regulation to be national in character 
and uniform throughout the United States; that such as¬ 
sessment and taxes were levied without authoritv of law 
and in violation of the Constitutional rights of the plain¬ 
tiff; therefore, irregular, illegal and void; that unless the 
alleged assessment and collection of the taxes are enjoined 
and similar assessments hereafter, the plaintiff will be com¬ 
pelled to bring a multiplicity of suits; that the effect of the 
assessments and tax in question, if permitted to stand, 
would be to impose double taxation upon the plaintiff and 
to extend a purely local Act intended to have local opera¬ 
tion only, and to impose a tax upon gross earnings from 
the sale of electricitv within the State of Marvland; that 
such assessment and tax, if permitted to stand, would dis¬ 
regard the contemporaneous construction always placed 
by the defendants and their predecessors in office upon the 
provisions and requirements of the Act of July 1, 1902, and 
all of which thereby producing an inequality which is so ac¬ 
tually and palpably unreasonable and arbitrary as to 

12 render the assessments and taxes levied as aforesaid, 
null and void; and therefore constitute an attempt 

to take plaintiff’s property without due process of law and 
without just compensation. 
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17. That by reason of the foregoing liens and clouds cast 
upon the real estate, property, rights and franchises of the 
plaintiff because of the wrongful and illegal assessments 
and taxes levied by the defendants, as aforesaid, and the 
possible sale for non-payment of the same, as well as the 
irreparable loss and injury to the plaintiff and multiplicity 
of suits resulting therefrom, the plaintiff has no pl^in, ade¬ 
quate or complete remedy at law. 

WHEREFORE, The premises, considered, the plaintiff 
respectfully prays as follows: 

(1) That Melvin C. Hazen, George E. Allan and David 
I. Sultan, Commissioners of the District of Columbia, and 
Chatham M. Towers, Collector of Taxes of the District of 
Columbia, and the District of Columbia, a municipal cor¬ 
poration, be made parties defendant hereto, served with 
process, and required to answer the exigencies of this Bill. 

(2) That the Court by its final decree in this cause may 
determine and declare that the said assessment 4 n d taxes 
amounting to $45,303.84 for the fiscal year extending from 
July 1, 1934 to June 30, 1935, levied on the gross earnings 
from sale of electricity within the State of Maryland and 
rent of land, buildings and equipment used in the operation 
and located within the State of Maryland, and on one cer¬ 
tain unidentified item, based upon the gross earnings of the 
plaintiff for the year ending June 30, 1934, were: imposed 
and made without warrant or authority of law, and are and 
have been null and void ab initio. 

(3) That said defendants be decreed and required to can¬ 
cel the said alleged assessment and tax amounting to $45,- 
303.84 for the fiscal year extending from July 1, 1934 to 

June 30, 1935, against the gross earnings jfrom sale 
13 of electricity within the State of Maryland and rent 
of land, buildings and equipment used in ihe opera¬ 
tion and located within the State of Maryland fo|r the year 
ending June 30, 1934, and that they be enjoinefl pending 
these proceedings, and perpetually by final decree, from 
setting up or claiming such taxes against said glross earn¬ 
ings from sale of electricity within the State of Maryland 
and rent of land, buildings and equipment used in the op¬ 
eration and located within the State of Marvlafid for the 
year ending June 30, 1934 and thereafter from attempting 
to collect said taxes or any part thereof, or from making 
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similar assessments or attempting to collect any similar tax 
or taxes hereafter, and from referring to such assessments 
and taxes in any tax certificate, or certificates, that may be 
hereafter issued by them. 

(4) And that the plaintiff may have such other and fur¬ 
ther relief in the premises as the nature of the case may 
require, and in equity may seem meet. 

POTOMAC ELECTRIC POWER COMPANY, 

By: WM. McCLELLAN, 

President. 

S. R, BOWEN, 

H. W. KELLY (B), 

Attorneys for Plaintiff. 

District of Columbia, ss : 

I, Wm. McClellan, on oath say that I am President and 
the agent of the Potomac Electric Power Company, plain¬ 
tiff in the foregoing and annexed Bill, whose name I 
14 have in my said capacity subscribed thereto; that the 
allegations therein set forth as of personal knowledge 
are true and those set forth upon information and belief I 
believe to be true. 

1 WM. B. McCLELLAN. 

Subscribed and sworn to before me this 25th day of No¬ 
vember, 1935. 

1 EDMUND W. WHITEHEAD, 

[seal] Notary Public , D. C. 
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Exhibit “A” Sheet 1 


POTOMAC ELECTRIC POWER COMPANY 

'AOO a o\n\Trici T>TPT^r\T>m T7ir\T> won a t vt'TT' 


GROSS EARNINGS REPORT FOR FISCAL 

ENDED JUNE 30,1934 

RECEIPTS 

Cash Balance June 30, 1933.... 

Gross Earnings in D. C. twelve 
months ended June 30, 1934. .. $10,151,255.34 
Less-Cost of fuel used in the 
manufacture of electricity.... 1,328,537.44 


YEAR 


$436,979.93 


Less-Uncollectible Bills (D. C. 
only). 


$8,822,717.90 


34,622.43 $8,788,095.47 


Gross Earnings outside D. C. $1,263,851.88 

Less-Cost of fuel used in the 
manufacture of electricity.... 172,974.13 1,090,877.75 


Interest on Municipal and Federal Securities. 

Other Interest and Dividends . 

Rent from Property Used in Operation. 

Proceeds from loan from Washington Railway and Electric 
Company. 


DISBURSEMENTS 

Expenses of Operation, Maintenance, Renewals, Alterations, 
Extensions, Additions, Improvements and Betterments.... 

Interest, Dividends, Taxes, Sinking Fund and Losses. 

Net Changes in Reserves, Open Accounts and Notes. 

Cash Balance June 30, 1934 . 


9,878,973.22 

3,103.65 
127,069.18 
57,258.03 

| 2,037,000.00 

$12,540,384.01 


$6,523,807.36 

5,040,848.29 

824,918.54 

150,809.82 

$12,540,384.01 


District of Columbia, ss : 

I hereby solemnly swear to the best of my knowledge and 
belief that the amounts as given above represent the total 
gross earnings of the POTOMAC ELECTRIp POWER 
COMPANY for the preceding twelve months epding June 
30, 1934. 

H. G. HA]YDON, 
Comptroller . 

Subscribed and sworn to before me this 31st day of July 
1934. 

J. E. TENLY, 
Notary Public , D. C. 
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COPY 

16 Exhibit “A” Sheet 2 

POTOMAC ELECTRIC POWER COMPANY 
GROSS EARNINGS REPORT FOR FISCAL YEAR 

ENDED JUNE 30, 1934 
(Amended) 

RECEIPTS 

Cash Balance June 30, 1933._ $436,979.93 

Gross Earnings in D. C. twelve 
months ended June 30, 1934.. $10,151,255.34 
Less-Cost of fuel used in the 
manufacture of electricity_ 1,328,537.44 


8,822,717.90 

Less-Uncollectiblc Bills (D. C. 

only). 34,622.43 $8,78S,095.47 


Gross Earnings outside D. C. 1,263,851.88 

Less-Cost of fuel used in the 

manufacture of electricity... 172,974.13 1,090,877.75 9,878,973.22 


Interest on Municipal and Federal Securities.. 3,103.65 

Other Interest and Dividends. 127,069.18 

Rent from Property Used in Operation—In D. C. 36,359.03 

Outside D. C. 20,899.00 

Proceeds from loan from Washington Railway and Electric 
Company. 2,037,000.00 


$12,540,384.0 L 


DISBURSEMENTS 

Expenses of Operation, Maintenance, Renewals, Alterations, 

Extensions, Additions, Improvements and Betterments... $6,523,S07.36 


Interest, Dividends, Taxes, Sinking Fund and Losses. 5,040,848.29 

Net Changes in Reserves, Open Accounts and Notes. 824,918.54 

Cash Balance June 30, 1934. 150,809.82 


$12,540,384.01 


District of Columbia, ss : 

I hereby solemnly swear to the best of my knowledge and 
belief that the amounts as given above represent the total 
gross earnings of the POTOMAC ELECTRIC POWER 
COMPANY for the preceding twelve months ending June 
30, 1934. 

H. G. HAYDON, 

Comptroller . 

Subscribed and sworn to before me this 15th day of 
March, 1935. 

J. E. TENLY, 
Notary Public, D. C. 

C-3-15-35-5 
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17 Exhibit “B” 

GOVERNMENT OF THE DISTRICT OF 

COLUMBIA. 

Office of the Assessor. 

May 27, 1935. 

Potomac Electric Power Company, 

10th & E Street, N. W., 

Washington, D. C. 

Attn: Mr. H. G. Haydon. 

Gentlemen: 

This office has levied an additional assessment against 
your Company of $1,111,776.75, as gross earnings from op¬ 
erations outside of the District of Columbia, and lent from 
property used in operation outside of the District of Co¬ 
lumbia. 

This action is based on an opinion of the Corporation 
Counsel dated May 17, 1935, and approved by the Commis¬ 
sioners of the District of Columbia under date ot Mav 24, 
1935. 

The form of notice of rejection of your gross earnings 
tax return, and the balance bill for $45,303.84 are enclosed 
herewith. 

Very truly yours, 

(Sgd.) C. A. RUSSELL, 
Deputy Assessoh, D. C. 

CAR :K 
Ends. (2) 

18 Exhibit “C”. 

DISTRICT OF COLUMBIA. 

OFFICE OF THE ASSESSOR. 

Board of Personal Tax Appraisers. 
Washington. 

May 27, 1935. 

Potomac Electric Power Company, 

10th & E St., N. W., 

Washington, D. C. 

Sir: 

You are hereby notified that the Board of Personal Tax 
Appraisers, acting under the authority granted th|em by the 
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Act of Congress, approved July 1, 1902, and amendments 
thereto, has not accepted your personal tax return for the 
current fiscal year. The Board of Personal Tax Apprais¬ 
ers, believing, from the best information at its disposal, 
that your return was made under a misunderstanding of 
the law, has made a tentative increase in vour assessment, 
MAKING YOUR TOTAL ASSESSMENT AS FOL¬ 
LOWS : 

Total gross earnings in the sum of $10,084,119.43. Rate 
4%. 

Total intangible personal property in the sum of $. 

at $0.50 per $100. 

The above rejection is a tentative increase in the value 
of vour. 

If you desire you have the right of appeal to the Board 
of Personal Tax Appeals from the action taken by the Ap¬ 
praisers, provided such appeal is taken within FIFTEEN 
DAYS FROM THE DATE OF THIS NOTICE. Appeal 
should be made in all cases by personal appearance, if pos¬ 
sible, and a special date and time will be allotted you, if 
you desire, upon application to that effect. 

The Board convenes at 10 a.m. and adjourns at 3 o’clock 
P.M. daily except Saturday, when it adjourns at 12 noon. 

By order of the Board of Personal Tax Appraisers. 

Assessment is hereby fixed at— 

Tangible, $. 

Intangible, $. 

By order of the Board of Personal Tax Appeals. 

A. B. EVANS, 
Clerk to the Board. 

19 Exhibit “D”. 

June 5, 1935. 

Board of Personal Tax Appeals, 

District of Columbia, 

Washington, D. C. 

Gentlemen: 

We are in receipt of notice of May 27th, 1935, from Mr. 
A. B. Evans, Clerk to the Board, advising that the Board of 
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Personal Tax Appraisers has made a tentative increase in 
the assessment against the Potomac Electric Power Com¬ 
pany for the current fiscal year, making the total assess¬ 
ment for gross earnings in the sum of $10,084,119.43. 

We hereby desire to appeal from the assessment afore¬ 
said made by the Board of Personal Tax Appraisers. 

Yours very truly, 

(s) A. G. N|EAL, 

Vice President and General Manager . 

20 Exhibit “E”. 

June 5, 1935. 

Mr. C. A. Russell, 

Deputy Assessor, D. C., 

Washington, D. C. 

Dear Sir: 

We are in receipt of yours of May 27th, 1935, advising 
that your office has levied an additional assessment against 
the Potomac Electric Power Company of $1,111,776.75, as 
gross earnings from operations outside of the District of 
Columbia, and rent from property used in operation out¬ 
side of the District of Columbia. 

We have referred this letter to our General Counsel who 
expect to see the Corporation Counsel of the pistrict of 
Columbia with reference to some of the questions at law 
involved. In order, however, that an appeal may be per¬ 
fected in time we are forwarding a letter to the Board of 
Personal Tax Appeals of the District of Columbia appeal¬ 
ing from the assessment made by the Board o|f Personal 
Tax Appraisers. j 

Yours very truly, 

(s) A. G. EAL, 

Vice-President and General Manager. 
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21 Exhibit “F”. 

GOVERNMENT OF THE DISTRICT OF 

COLUMBIA. 

OFFICE OF THE ASSESSOR. 

June 6, 1935. 

Potomac Electric Power Co., 

10th & E Streets, N. W., 

Washington, D. C. 

Atten: Mr. A. G. Neal. 

Gentlemen: 

This will acknowledge receipt of your letter of June 5, 
1935, protesting the imposition of an additional tax against 
your Company, making the total gross earnings assessment 
for the fiscal year 1935, $10,084,119.43. 

Your protest has been entered in the records of this office; 
the assessment, however, standing in its present form, un¬ 
less the Corporation Counsel reverses his previous de¬ 
cision. 

Very truly yours, 

(s) C. A. RUSSELL, 
Deputy Assessor, D. C. 

22 Exhibit “6”. 

OFFICE OF THE ASSESSOR, DISTRICT 

OF COLUMBIA. 

Gross Earnings and Gross Receipts Tax Second Half 

Fiscal Year 1935. 

Tax for Period from July 1, 1934 to June 30, 1935. 

Gros^ One Half One Half 

Earnings Rate Total Tax Tax Tax 

10,084,119.43 4 % 403,364.78 

Amt. pd. 9/29/34 
&3/30/35 358,060.94 


45,303.84 Bal. Due 

Potomac Electric Power Company, 

10th & E St., N. W. 

i 9008 Public Utilities, Bank, 

1 Bldg. Ass’ns. Etc. 

To the District of Columbia, Dr. Pay to the Collector of 

Taxes, D. C. 





MELVIN C. HAZEN, GEORGE E. ALLEN, AND DANIEL I. SULTAN. 19 


23 Exhibit “H” 

OFFICE OF THE ASSESSOR, DISTRICT 

OF COLUMBIA. 

Gross Earnings and Gross Receipts Tax Second Half 

Fiscal Year 1935. 

Tax for Period from July 1, 1934 to June 30, 1935. 

Gross One Half One Half 

Earnings Rate Total Tax Tax Tax 


8,951,523.68 4% 358,060.94 178,612.49 


By the acceptance of this payment, no right is yaived by 
the Board of Personal Tax Appraisers to reject the return 
for the fiscal year 1935. 

First half of tax due September, 1934. 

Second half of tax due March, 1935. 

Potomac Electric Power Company, 

10th & E Sts., N. W., 

Washington, D. C. 

9008 Public Utilities, Bank, Bldg. 


Ass’ns. Etc. 


To the District of Columbia, Dr. Pay to tliel Collector 

of T^xes, D. C. 


Paid 

C. M. TOWERS, 

Collector of Taxes, D. C. 


Mar. 30, 1935. 


24 Motion to Dismiss Bill of Complaint. 

Filed February 1, 1936. j 




Come now the defendants, Melvin C. Hazen, George E. 
Allen and Daniel I. Sultan, Commissioners of the District 
of Columbia, Chatham M. Towers, Collector of Taxes of the 
District of Columbia, and the District of Columbia, by their 


attorneys, and move the Court to dismiss the bi|l of com¬ 
plaint in the above entitled cause on the following grounds: 

1. That the bill of complaint sets forth no fadts, which, 
if true, would entitle the plaintiff to the relief pijayed. 
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2. That it affirmatively appears from the bill of com¬ 
plaint and the exhibits made a part thereof that the plain¬ 
tiff seeks a ruling of the Court interpreting Paragraph 5, 
Section 6, of the Act of July 1, 1902 (32 Stat. 619), as 
amended by the Act of April 28, 1904 (33 Stat. 564), D. C. 
Code, Sec. 760, as requiring the elimination of the earnings 
of the Potomac Electric Power Company resulting from its 

Maryland operations from the computation of the 

25 gross earnings constituting the measure of the gross- 
earnings tax provided for by the said statutes, con¬ 
trary to the intent and express terms of said statutes. 

3. That it affirmatively appears from the bill of com¬ 
plaint that the plaintiff seeks a ruling of the Court that, 
notwithstanding the terms of the said statutes, the defen¬ 
dants are estopped, by prior failures to include such earn¬ 
ings from Maryland business in the computation of taxes 
for prior years, from including such earnings in the tax for 
the fiscal year 1935, and based thereon seeks an injunction 
preventing the defendants from collecting any tax com¬ 
puted in whole or in part by the use of such earnings,— 
whereas, as a matter of law and fact, there is and can be 
no estoppel against the defendants in the assessments and 
collection of taxes due from the plaintiff to the defendant, 
the District of Columbia, under Acts of Congress, and par¬ 
ticularly under the Acts of Congress hereinbefore men¬ 
tioned. 

E. BARRETT PRETTYMAN, 

HINMAN D. FOLSOM, 

Special Assistant Corporation 
Counsel, D. C. 

1 RAYMOND SPARKS, 

Assistant Corporation Counsel, 

D. C., 

i 7 

Attorneys for Defendants. 

26 Statement of Points of Che Plaintiff in Opposition to 

Defendants’ Motion to Dismiss. 

Filed February 6, 1936. 

####***** 

The plaintiff in opposition to the Motion of defendants 
asking that the Bill filed by the plaintiff be dismissed, prays 


MELVIN C. HAZEN, GEORGE E. ALLEN, AND DANIEL I. SULTAN. 21 

that the said Motion may be overruled and denied for the 
following*, among other, reasons: 

1. The Motion to Dismiss filed bv the defendants herein 

* 

raises certain questions of law and the effect thereof is to 
admit the facts alleged to be true. 

2. It does affirmatively appear from the Bill of Com¬ 
plaint and the exhibits thereof that the plaintiff seeks a 
ruling interpreting paragraph 5, section 6 of the Act of 
July 1, 1902, as amended, and prays the Court to declare 

null and void the assessment and taxes complained 
27 of, levied on the gross earnings from sale of elec¬ 
tricity within the State of Maryland and ren t of land, 
buildings and equipment used in the operations of the 
plaintiff and located within the State of Maryland, to¬ 
gether with one certain unidentified item, and all! based on 
the gross earnings of the plaintiff for the year ending June 
30, 1934, and being for taxes for the fiscal year 1935, be¬ 
cause the same were imposed and made without warrant 
or authority of law, that is to say: 

(a) The taxes levied on the gross earnings from sale of 
electricity within the State of Maryland for the year end¬ 
ing June 30, 1934, and being for taxes for the fiscal year 
1935, are unlawful because such taxes cast a direbt burden 
on interstate commerce. 

(b) While Congress has power to regulate commerce, all 
regulations of interstate commerce, national in their char¬ 
acter, must be uniform throughout the United States. 

(c) The Act of Congress providing for the imposition 
of a gross earnings tax on an electric lighting company is a 
purely local act and intended to have local operation only. 

(d) The Act of Congress providing for the imposition of 
a gross earnings tax on an electric lighting company was 
not intended to reg*ulate in any sense or apply to any agency 
employed in interstate commerce. 

(e) If the Act of Congress providing for the imposition 
of a gross earnings tax on an electric lighting company 
should be applied to gross earnings from sale of electricity 
to consumers in Maryland, such construction of the Act 
would be an atttempt to regulate a matter of national con¬ 
cern in a law passed solely for and limited to the District 
of Columbia and consequently not uniform in its applica¬ 
tion to the whole of the United States and wou|d thereby 
render such Act invalid, if not unconstitutional. 
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28 3. It does affirmatively appear from the Bill of 
Complaint that the defendants should be prevented 

from collecting any tax levied on the gross earnings 
from sale of electricity within the State of Maryland and 
rent of land, buildings and equipment used in the opera¬ 
tions of the plaintiff and located within the State of Mary¬ 
land and thereby disregard the contemporaneous construc¬ 
tion always placed by the defendants, and their predeces¬ 
sors in office, under the provisions and requirements of the 
Act of July 1, 1902. That the defendants now seek for the 
first time to construe or interpret the Act of July 1, 1902, 
to authorize the imposition of the taxes complained of, by 
enlarging and extending the operation of the Act so as to 
embrace matters not specifically enacted or intended by 
Congress. 

Note: Oral argument requested. 

S. R. BOWEN 

H. W. KELLY (B) 

Attorneys for Plaintiff. 

Service of copy of the foregoing statement acknowledged 
this 5th dav of Februarv, 1936. 

E. BARRETT PRETTYMAN w. 

Corporation Counsel, D. C. 

HINMAN D. FOLSOM w. 

Special Assistant Corporation 
Counsel, D. C. 

RAYMOND SPARKS w. 

1 Assistant Corporation Counsel, D. C. 

1 Attorneys for Defendants. 

29 Order Dismissing Bill of Complaint. 

Filed February 24, 1936. 

###*##*** 

This dause coming on to be heard upon the original bill 
and the motion to dismiss, and having been argued by coun¬ 
sel and considered by the Court, 

It is this'24th day of February, 1936, Adjudged, Ordered 
And Decreed that the said bill be and the same is hereby 
dismissed. 

ALFRED A. WHEAT, 

Chief Justice. 
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From the foregoing order and decree the plaintiff notes 
an exception and appeal in open Court and the bond there¬ 
for is hereby fixed at One Hundred Dollars, or in li^u there¬ 
of Fifty Dollars in cash to be deposited with the IClerk of 
the Court. 

ALFRED A. WHEAT, 

Chief Justice. 

No objection as to form: 


S. R. BOWEN 
H. W. KELLY (B; 
Attorneys for Plaintiff. 


M emorandum. 


March 3, 1936. 

$50 deposit in lieu of bond on appeal. 

Assignment of Errors. 

Filed March 3, 1936. 

********* 


1. The Court erred in dismissing plaintiff’s original bill. 

2. The Court erred in not rendering a decree cancelling 
the assessments and taxes complained of. 

3. The Court erred in not granting relief ask^d for by 
plaintiff under the facts set out in its bill filed herein. 

4. The Court erred in not holding that the levy of the 
assessment and taxes complained of as gross earnimgs from 
the sale of electricity to consumers within the State of 
Maryland was without warrant or authority of l^w. 

5. The Court erred in not holding that the mjoneys re¬ 
ceived from the rent of land, buildings and equipment used 
in the operations of the plaintiff and located \yithin the 
State of Maryland were improperly included in the assess¬ 
ment for taxes complained of, as a part of the gross earn¬ 
ings of the plaintiff. 

6. The Court erred in not holding the taxes levi ed on the 
gross earnings from the sale of electricity within the State 
of Maryland, complained of, are unlawful, because such 
taxes cast a direct burden on interstate commerce. 
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7. The Court erred in refusing to hold that the imposi¬ 
tion of the taxes levied upon the gross earnings from sale 
of electricity within the State of Maryland amounts to ail 
attempt upon the part of the defendants to regulate inter¬ 
state commerce. 

8. The Court erred in refusing to hold that the 
31 Act of Congress providing for the imposition of a 
gross earnings tax on an electric lighting company 
is a purely local act and intended to have local operation 
onlv. 

9. The Court erred in refusing to hold that the Act of 
Congress providing for the imposition of a gross earnings 
tax on an electric lighting company was not intended to 
regulate in any sense or to apply to any agency employed 
in interstate commerce. 

10. The Court erred in refusing to hold that if the Act of 
Congress providing for the imposition of a gross earnings 
tax on an electric lighting company should be applied to 
gross earnings from sale of electricity to consumers in 
Maryland, such construction of the Act would amount to an 
attempt to regulate a matter of national concern in a lav/ 
passed solely for and limited to the District of Columbia 
and consequently not uniform in its application to the whole 
of the Uiiited States, thereby rendering such Act invalid, 
if not unconstitutional. 

11. The Court erred in refusing to hold that the contem¬ 
poraneous construction of the Act of July 1, 1902, and as 
amended, by the officials of the District of Columbia whose 
duty it was every year to construe the same, that the pro¬ 
visions imposing a tax applied only to gross earnings with¬ 
in the District of Columbia and not to gross earnings from 
the sale of electricity within the State of Maryland, should 
not be disturbed but should be followed as showing the 
natural and proper construction thereof. 

12. The Court erred in refusing to hold that the assess¬ 
ments and taxes levied and complained of are null and void 
and constitute an attempt to take the plaintiff’s property 
without due process of law and just compensation. 

1 S. R. BOWEN 

H. W. KELLY (B) 

1 Attorneys for Plaintiff. 
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32 Service of copy of the foregoing assignment of 
errors is hereby acknowledged this 3 day cjf March 


1936. 


E. BARRETT PRETTYMAN ss. 

Corporation Counsel, D. C. 
HINMAN D. FOLSOM bs 

Special Assistant Corporation 
Counsel . D. C. 
RAYMOND SPARKS 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendants. 


Designation of Record. 
Filed March 3, 1936. 


* 


* 


* 


* 


on to de- 


Plaintiff hereby designates the following papeifs a? rec¬ 
ord on appeal in the above entitled cause. 

1. Bill of Complaint and exhibits. 

2. Motion to Dismiss. 

3. Statement of Points of Plaintiff in Oppositi|< 
fendant’s Motion to Dismiss. 

4. Decree of Court with notation of appeal. 

5. Memorandum of cash deposit in lieu of appjeal bond. 

6. Assignment of Errors. 

7. This designation of record. 

S. R. BOWEN 
H. W. KELLY (ri) 
Attorneys for Plaintiff. 

Service of copy of the foregoing Designation of Record 
is hereby acknowledged this 3 day of March 1936. 

E. BARRETT PRETTYMAN r s. 

Corporation Counsel, D. C. 
HINMAN D. FOLSOM r |s 

Special Assistant Corporation 
Counsel , D. C. 
RAYMOND SPARKS 
Assistant Corporation Counsel, D. C. 

Attorneys for Defendants . 
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33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 32, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 60238 in Equity, wherein Potomac 
Electric Company, a corporation, is Plaintiff and Melvin C. 
Hazen et al Commissioners of the District of Columbia, 
Chatham M. Towers, Collector of Taxes of the District of 
Columbia and District of Columbia, a Municipal Corpora¬ 
tion are Defendants, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City of 
Washington, in said District, this 22nd day of April, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

(Seal) 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6708. Potomac Electric Power Company, Ap¬ 
pellant, vs. Melvin C. Hazen et al. 
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IN THE 


Umtcti States Court of appeals 

FOE THE DISTRICT OF COLUMBIA. 
April Term, 1936. 

No. 6708. 


Potomac Electric Power Company, a Corporation, 

Appellant , 

v. 

Melvin C. Hazen, George E. Allen, and Daniel I. 
Sultan, Commissioners of the District of'Colum¬ 
bia; Chatham M. Towers, Collector of Taxes of 
the District of Columbia, and District of Colum¬ 
bia, a Municipal Corporation, Appellees . 


BRIEF OF APPELLANT. 


PRELIMINARY. 

In this brief, for convenience, the Appellant will be 
referred to as “Plaintiff” and the Appellees jas “De¬ 
fendants”, this being in accord with their alignment 
in the Court below. 
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STATEMENT. 

This is an appeal from a Decree of the Lower Court 
dismissing the Bill of Complaint tiled by the plaintiff 
against defendants to set aside and declare null and 
void certain assessment and taxes levied on the gross 
earnings of the plaintiff from the sale of electricity 
within the State of Maryland and rent of land, build¬ 
ings and equipment used in the operation of plaintiff 
and located within the State of Maryland, amounting 
to $45,303.84 for the fiscal year extending from July 1, 
1934 to June 30, 1935. Presumably defendants rely 
upon the Act of Congress approved July 1, 1902, 32 
Stats, at Large 619, paragraph 5, Section 6, as amended 
by Act of April 28, 1904, 33 Stats, at Large 564, and 
Act of July 3, 1926, 44 Stats, at Large 832. 

Paragraph 5 of the first mentioned Act, relating to 
electric lighting companies, provides: 

“ * * * and all * * * electric lighting * * * com¬ 
panies, through their proper officers, shall make 
affidavit to the Board of Personal Tax Appraisers 
on or before the first day of August of each year 
as to the amount of its or their gross earnings for 
the preceding year ending the thirtieth day of 
June, and shall pay to the Collector of Taxes of 
the District of Columbia per annum on such gross 
earnings as follows: * * * electric lighting * * * 
companies, 4 per centum. And, in addition there¬ 
to, the real estate owned by each * * * electric 
lighting * * * company in the District of Columbia 
shall be taxed as other real estate in said District 
of Columbia 

The officials of the District of Columbia, whose duty 
it was, every year construed the said Act of Congress 
of July 1, 1902, until now, as only applicable to the 
gross earnings of the plaintiff within the District of 



Columbia, thereby excluding* the gross earnings of the 
plaintiff from sale of electricity within the State of 
Maryland and the rental of land, buildings, and equip¬ 
ment within the State of Maryland. There is an un¬ 
identified item of $20,819.00 embraced within the 
amount of taxes aforesaid, which cannot be explained, 
and which it is assumed is an admitted error. 

The plaintiff produces electricity by processes of 
manufacture by conversion of raw materials, such as 
coal, etc.; that the plaintiff owns certain land, buildings 
and plants within the District of Columbia, upon which 
said land and buildings it pays a tax as other real es¬ 
tate is taxed; that the plaintiff owns certain land and 
buildings located in the State of Maryland upon which 
said land and buildings it pays a tax as other j*eal es¬ 
tate is taxed in the State of Maryland, from which it 
receives certain rentals; that it supplies said electricity 
to consumers located in the District of Columbia and 
as well in the Counties of Montgomery and Prince 
George’s, State of Maryland, from which latter it re¬ 
ceives revenue based upon rates on file with, and ap¬ 
proved by, the Public Service Commission of| Mary¬ 
land; that said rentals and revenue received from sale 
and distribution of electricity within the said Counties 
of the State of Maryland, have no direct relation to the 
business of manufacture and sale of electricity within 
the District of Columbia, but are wholly apart from 
said business in which the plaintiff was and is Engaged 
in the District of Columbia. 

On July 31, 1934 the plaintiff in obedience to said 
Act of Congress, through its proper officers, njade af¬ 
fidavit to the Board of Personal Tax Appraiser^, which 
was amended March 15, 1935, as to the amount of its 
gross earnings for the year ending June 30, 1934, 
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showing among other things items aggregating $8,951,- 
523.68^-made up of $8,788,095.47 representing gross 
earnings within the District of Columbia from sales of 
electricity, $127,069.18 representing certain interest 
and dividends and $36,359.03 representing rent from 
certain property located in the District of Columbia— 
which should be assessed as its gross earnings from 
July 1, 1933 to June 30, 1934, as shown in Exhibit A, 
Sheet 2. (R. 14) 

On May 27, 1935 plaintiff received from the As¬ 
sessor and the Board of Personal Tax Appraisers cer¬ 
tain communications advising the plaintiff that the de¬ 
fendants had rejected its return, filed as aforesaid, 
and had levied an additional assessment of $1,111,- 
776.75,i as gross earnings from operations outside of 
the District of Columbia and rent from property used 
in operation outside of the District of Columbia. See 
Exhibits B and C (R. 15). 

In response to said last mentioned communications 
plaintiff on June 5,1935 appealed to the Board of Per¬ 
sonal Tax Appeals from the action of the said Board 
of Personal Tax Appraisers in including in its assess¬ 
ment of $10,084,119.43 as gross earnings for the year 
ending June 30, 1934, the following: 

Gross earnings from sale of electric¬ 
ity within the State of Maryland.. $1,090,877.75 

Rent of land, buildings and equip¬ 
ment used in the operation and lo¬ 
cated within the State of Maryland 20,899.00 

$1,111,776.75 

Also, an unidentified item, having no 
basis in fact and which was later 
included in the assessment. 20,819.00 


$1,132,595.75 
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After hearing, the said Board of Personal T^x Ap¬ 
peals on June 6, 1935 affirmed its said assessment, in¬ 
cluding the items last mentioned. See Exhibit F. (B. 
18) (Note. On this Exhibit the last mentioned items 
are not separated, but are included in the total of the 
assessment shown therein. For further explanation 
of these items, see Bill of Complaint, Paragraphs 7 and 
9.) (R. 4 and 6) 

The plaintiff in the meanwhile has paid to t)he Col¬ 
lector of Taxes the sum of $358,060.94, representing a 
tax of 4 per centum upon the gross earning*^ of the 
plaintiff within the District of Columbia only, exclud¬ 
ing therefrom the said Maryland items. 

After the filing of the Bill of Complaint herein, the 
defendants filed a Motion to Dismiss. On February 
18, 1936 a hearing was had upon the original bill and 
Motion to Dismiss and at the conclusion of tlfe argu¬ 
ments the Court announced orally it would sustain such 
Motion. On February 24, 1936 a Decree was signed 
dismissing such Bill, the plaintiff excepting thereto, 
from which this appeal is taken. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in dismissing plaintiff ’sj original 

bill. 

2. The Court erred in not rendering a decree can¬ 
celling the assessments and taxes complained'of. 

3. The Court erred in not granting relief ajsked for 
by plaintiff under the facts set out in its bill file^l herein. 

i 

4. The Court erred in not holding that the leW of the 
assessment and taxes complained of as gross earnings 
from the sale of electricity to consumers within the 
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State of Maryland was without warrant or authority 
of law. 

5. The Court erred in not holding that the moneys 
received from the rent of land, buildings and equip¬ 
ment used in the operations of the plaintiff and located 
within the State of Maryland were improperly included 
in the assessment for taxes complained of, as a part 
of the gross earnings of the plaintiff. 

6. The Court erred in not holding the taxes levied 
on the gross earnings from the sale of electricity 
within the State of Maryland, complained of, are un¬ 
lawful, because such taxes cast a direct burden on in¬ 
terstate commerce. 

7. The Court erred in refusing to hold that the im¬ 
position of the taxes levied upon the gross earnings 
from sale of electricity within the State of Maryland 
amounts to an attempt upon the part of the defendants 
to regulate interstate commerce. 

8. The Court erred in refusing to hold that the Act 
of Congress providing for the imposition of a gross 
earnings tax on an electric lighting company is a 
purely local act and intended to have local operation 
only. 

9. The Court erred in refusing to hold that the Act 
of Congress providing for the imposition of a gross 
earnings tax on an electric lighting company was not 
intended to regulate in any sense or to apply to any 
agency employed in interstate commerce. 

10. The Court erred in refusing to hold that if the 
Act of Congress providing for the imposition of a 
gross earnings tax on an electric lighting company 
should be applied to gross earnings from sale of elec- 
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tricity to consumers in Maryland, such construction of 
the Act would amount to an attempt to regulate a mat¬ 
ter of national concern by a law passed solely for and 
limited to the District of Columbia and consequently 
not uniform in its application to the whole of the 
United States, thereby rendering such Act invalid, if 
not unconstitutional. 

11. The Court erred in refusing to hold that the 
contemporaneous construction of the Act of July 1, 
1902, and as amended, by the officials of the District 
of Columbia whose duty it was every year to construe 
the same, that the provisions imposing a tax applied 
only to gross earnings within the District of Columbia 
and not to gross earnings from the sale of elelctricity 
within the State of Maryland, should not be disturbed 
but should be followed as showing the natural and 
proper construction thereof. 

12. The Court erred in refusing to hold that the as¬ 
sessments and taxes levied and complained of are null 
and void and constitute an attempt to take thb plain¬ 
tiff’s property without due process of law a[nd just 
compensation. 

POINTS AND AUTHORITIES. 

The questions of law raised by the Assignment of 
Errors will be discussed under the following points: 

L I 

The assessment and taxes complained of were imposed 

and levied without warrant and authority of law. 

(a) The taxes levied on the gross earnings from 
sale of electricity within the State of Maryland for 
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the year ending June 30, 1934, and being for taxes for 
the fiscal year 1935, are unlawful because such taxes 
cast a direct burden on interstate commerce. A tax 
upon the gross receipts from interstate transportation 
or transmission, whether receipts from intrastate 
transportation or transmission are equally taxed or 
not, is an unlawful tax because a direct burden upon 
interstate commerce. State Freight Tax case, 15 Wall. 
232, 276, 277, 21 L. Ed. 146, 162; Fargo v. Michigan 
(Fargo v. Stevens), 121 U. S. 230, 244, 30 L. Ed. 888, 
894; Philadelphia <& S. Mail S. S. Co. v. Pennsylvania, 
122 U. S. 326, 336, 30 L. Ed. 1200, 1201; Leloup v. Mo¬ 
bile, 127 U. S. 640, 648, 32 L. Ed. 311, 314; McCall v. 
California, 136 U. S. 104, 109, 34 L. Ed. 391, 392; Gal¬ 
veston , II. <ft S. A. R. Co. v. Texas, 210 U. S. 217, 227, 
52 L. Ed. 1031,1037; Crew Levick Co. v. Pennsylvania, 
245 U. S. 292, 62 L. Ed. 295. 

The above principles are also discussed in case of 
Sonneborn Bros. v. Keeling , 262 U. S. 508, 67 L. Ed. 
1095, where it was held a tax upon the gross receipts 
from interstate transportation or transmission, 
whether receipts from intrastate transportation or 
transmission are equally taxed or not, is an unlawful 
tax, because a direct burden upon interstate commerce. 

(b) While Congress has power to regulate com¬ 
merce, all regulations of interstate commerce, national 
in their character, must be uniform throughout the 
United States. 

By the Constitution, Art. 1, Sec. 8, Congress has 
power to regulate commerce among the several States. 
There is no doubt that under the Constitution, all regu¬ 
lations of interstate commerce, national in their char¬ 
acter, must be uniform throughout the United States. 
Philadelphia Steamship Co. v. Pennsylvania, supra; 



IF. U. Telegraph Co. v. Pendleton, 122 U. S. 347, 358; 
Robbins v. Shelby County Taxing Dist., 120 U.jS. 489, 
492; Gloucester Ferry Co. v. Pennsylvania, lljl U. S. 
196, 204; Brown v. Houston, 114 U. S. 622, 630; IIall v. 
DeCuir, 95 U. S. 485, 489; Henderson v. The Mayor, 
92 U. S. 272, 273, 274; Welton v. Missouri, 9i U. S. 
275, 280; Crandall v. Nevada, 6 Wall. 35, 42. 

(c) The Act of Congress providing* for the imposi¬ 
tion of a gross earnings tax on an electric lighting 
company is a purely local act and intended i;o have 
local operation only. 

(d) The Act of Congress providing for the imposi¬ 
tion of a gross earnings tax on an electric lighting com¬ 
pany was not intended to regulate in any sense or 
apply to any agency employed in interstate. 

(e) If the Act of Congress providing for the impo¬ 
sition of a gross earnings tax on an electric lighting 
company should be applied to gross earnings f rom the 
sale of electricity to consumers in Maryland, such con¬ 
struction of the Act would be an attempt to Regulate 
a matter of national concern in a law passed scjlely for 
and limited to the District of Columbia and conse¬ 
quently not uniform in its application to the whole of 
the United States, and would thereby render such act 
invalid, if not unconstitutional. See cases cited under 
point (b). 

The Act of July 1, 1902 creating a tax on gross earn¬ 
ings of an electric lighting company is limited in its 
operations to the District of Columbia and should it 
be applied to the gross earnings of an electric jlighting 
company from the sale of electricity to consumers in 
Maryland, such a construction of the Act woul<ji render 
the same unconstitutional as an attempt to regulate a 
matter of national concern in a law passed solely for 
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and limited to the District of Columbia, and conse¬ 
quently not uniform in its application to the whole 
United States. In the case of Stoutenburgh v. Ilen- 
nick, 129 U. S. 141, 32 L. Ed. 637, it was held that an 
Act of the Legislative Assembly of the District of 
Columbia providing “That no person shall be engaged 
in any trade, business, or profession hereinafter men¬ 
tioned until he shall have obtained a license therefor 
as hereinafter provided’’ could not be applied to a com¬ 
mercial agent offering for sale certain goods, wares 
and merchandise by sample, catalogue, or otherwise of 
a Baltimore concern, and the Court in its opinion, 
among other things, stated: 

“Congress has express power ‘to exercise ex¬ 
clusive legislation in all cases whatsoever’ over 
the District of Columbia * * *. But as the reposi¬ 
tory of the legislative power of the United States, 
Congress in creating the District of Columbia * * ' 
could only authorize it to exercise municipal pow¬ 
ers; and this is all that Congress attempted to 
do.” 

Also, that the Act mentioned was manifestly a regula¬ 
tion of a purely municipal character and could not be 
applied as a regulation of interstate commerce so far 
as applicable to persons soliciting the sale of goods on 
behalf of individuals or firms doing business outside 
the District. The Court further remarking: 

“The conclusions announced in the case of Bob¬ 
bins (Bobbins v. Shelby County Taxing District, 
120 U. S. 489, 30 L. Ed. 694) were that the power 
granted to Congress to regulate commerce is nec¬ 
essarily exclusive whenever the subjects of it are 
national or admit only of one uniform system or 
plan of regulation throughout the country, and in 
such case the failure of Congress to make express 
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regulations is equivalent to indicating its will that 
the subject shall be left free; that in the matter 
of interstate commerce the United States are but 
one country, and are and must be subject to one 
system of regulations, and not to a multitude of 
systems; and that a state statute requiring per¬ 
sons soliciting the sale of goods on behalf of in¬ 
dividuals or firms doing business in another State 
to pay license fees for permission to do so, is, in 
the absence of congressional action, a regulation 
of commerce in violation of the Constitution. The 
business referred to is thus definitelv assigned to 
that class of subjects which calls for unifojrm rules 
and national legislation, and is excluded f rom that 
class which can be best regulated by rules and 
provisions suggested by the varying circumstances 
of different localities, and limited in their opera¬ 
tion to such localities respectively. * * * It falls, 
therefore, within the domain of the great, dis¬ 
tinct, substantive power to regulate commerce, 
the exercise of which cannot be treated as a mere 
matter of local concern and committed to those 
immediately interested in the affairs of a particu¬ 
lar locality. 

“It is forciblv argued that it is bevond the 
power of Congress to pass a law of the character 
in question solely for the District of Columbia, 
because whenever Congress acts upon the subject 
the regulations it establishes must constitute a sys¬ 
tem applicable to the whole country; but) the dis¬ 
position of this case calls for no expression of 
opinion upon that point. 

“In our judgment Congress for the| reasons 
given could not have delegated the power] to enact 
the third clause of the 21st section of tlje Act of 
Assembly, construed to include business agents 
such as Hennick, and there is nothing in this rec¬ 
ord to justify the assumption that it endeavored 
to do so * # 
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In the case of Beitzell v. District of Columbia, 21 
App. D. C. 49, the Act of July 1, 1902, and being the 
same Act providing for the imposition of a gross 
earnings: tax on electric lighting company, was under 
review and was held to be purely a local Act and in¬ 
tended tb have local operation only. In other words, 
the principal provision of the statute in question was 
intended as a regulation of a purely municipal charac¬ 
ter, and that is made clear as was said in Stoutenburgh 
v. Hennick, supra. The Beitzell case concerned the con¬ 
struction of Sec. 7, Par. 36 of the said Act imposing a 
license fee, upon a soliciting agent of a foreign brewer 
to do business in the District of Columbia and was at¬ 
tempted to be applied to such agent soliciting orders 
for a New York concern. The Court stated, among 
other things, as follows: 

“That Congress has express power, given by 
the Constitution, ‘to exercise exclusive legislation 
in all cases whatsoever,’ over the District of Co¬ 
lumbia, thus combining the powers of the general 
and of the State government in all cases where 
legislation is proper, admits of no question. But, 
whether Congress intended by the provision of the 
Act of July 1, 1902, just quoted, to authorize the 
municipal authorities of the District of Columbia 
to tax agents representing the owners of property 
and business outside of the District, for the priv¬ 
ilege of soliciting orders within it, as agents of 
such owners, for property to be shipped to per¬ 
sons within the District, is a question of very 
great doubt. This, it would seem, is the nature 
of the business agency of the defendant in this 
case. He is a mere solicitor of orders for goods 
manufactured and supplied by parties outside of 
the District to persons within the District. It is 
true, the terms of the particular provision of the 
act in question are general, and might, possibly, 



be susceptible of the broad construction contended 
for in support of the prosecution in this ca*te were 
such construction consistent with settled principles 
of interstate commercial regulation. Doubtless 
the Congress that passed the act in question was 
aware of the decisions of the Supreme Ctmrt of 
the United States made in the cases of Robbins 
v. Shelby Taxing District, 120 U. S. 489, Stouten- 
burgh v. Hennick, 129 U. S. 141, and the very re¬ 
cent case of Stockard v. Morgan, 185 U. S. 27; 
and to declare that it was the intention d)f Con¬ 
gress, by the provisions of the act under considera¬ 
tion, that it should be lawful for the authorities 
of this District to impose a license tax utaon so¬ 
liciting agents of nonresident merchants of orders 
from persons resident in the District, to Ipe filled 
and supplied to such resident persons, wfcmld be 
in utter disregard of the principle decided by 
those and many other cases. It is unnecessary to 
hold in this case that this District can be rightfully 
treated as a State within the meaning of the Con¬ 
stitution, in considering the question of the power 
of Congress to regulate commerce as between this 
District and the several States of the Union. But 
in considering the effect of the act in question, it 
is not fair to presume, in the absence of an express 
declaration to that effect, that Congress intended 
to disregard the settled principle of contmercial 
intercourse of the country, which, as embodied in 
the Constitution of the country, prohibits a State 
from imposing a license tax upon person^ repre¬ 
senting owners of property outside of th|e State, 
for the privilege of soliciting orders within it, as 
agents of such owners, for property to be shipped 
to persons within the State. Stockard v. JVlorgan, 
supra. That principle, we think, was not intended 
to be violated by the provision of the statute here 
involved. 

‘‘The Act in question was not intended to regu¬ 
late, in any sense, the commercial intercourse be- 
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tween the District of Columbia and the States of 
the Union; nor was it intended to affect in any 
manner the agencies employed in such commerce. 
It is purely a local act, and intended to have local 
operation only. In other words, the particular 
provision of the statute in question was intended 
as a regulation of a purely municipal character, 
and that is made clear, as was said in Stouten- 
burgh v. Hennick, upon the principle of noscitur 
a sociis, if the clause be taken as it should be, in 
connection with the other clauses and parts of the 
act relating to licenses. At any rate, it would 
seem to be reasonable to presume that if it had 
been the intention of Congress to make the pro¬ 
vision of the act apply to soliciting agents for the 
owners of goods beyond the District, that inten¬ 
tion would have been expressly declared, and not 
left to doubtful construction. 

‘‘It is our conclusion, therefore, that the provi¬ 
sion of the Act of Congress, under which this 
prosecution was founded, does not apply to the 
cask of the defendant, * * V* 

In the case of Metropolitan Railroad Co. v. Dist. of 
Columbia, 132 U. S. 1, 33 L. Ed. 231, it was held the 
District of Columbia is a municipal corporation and 
not a department of the United States Government, the 
Court furthermore saving, “It is undoubtedlv true 
that the District of Columbia is a separate political 
community in a certain sense, and in that sense may be 
called a State.” 

Assuming for the purpose that the District should 
be called a State in a qualifying sense, the Act of July 
1, 1902 could not be applied to the gross earnings from 
sales of an electric lighting company within the State 
of Maryland, for it would violate another principle 
established by the Supreme Court, in that although the 
Supreme Court, U. S. has upheld certain State statutes 


levying* a tax upon the net income of a corporation, in¬ 
cluding therein certain interstate business, which does 
not amount to a direct imposition on such interstate 


commerce itself, it has condemned the levying| of such 
a tax upon the gross earnings from interstate tfusiness. 
U. S. Glue Co. v. Oak Creek, 247 U. S. 321, 6 1 L. Ed. 
1135. 

II. 

The contemporaneous construction of the Act of 1902 
negatives the inclusion of the Maryland itfems as a 
part of gross earnings. 

The defendants and their predecessors in ofjfice have 
uniformly, and alwavs until now, construed tlile Act of 
July 1, 1902, as imposing a tax only upon the gross 
earnings of the plaintiff within the District o:: Colum¬ 
bia and not upon the gross earnings from the sale of 
electricity within the State of Maryland or t^ie rental 
of land, buildings and equipment located in said 
State. The defendants now seek to disregard the 
contemporaneous construction thus placed upon the 
said Statute, and to ignore the well settled rule in re¬ 
spect thereto, without citing any cogent reasons there¬ 
for. The defendants offer no explanation for the long 
omission to assess and tax the gross earnings of the 
plaintiff from sales of electricity in Maryland. More¬ 
over, they fail to show any clear and positive declara¬ 
tion of the legislative will to tax the gross | earnings 
complained of. On the contrary, the contemporaneous 
construction on the part of the defendants was de¬ 
liberately and advisedly made with the approval of the 
Corporation Counsel of the District of Columbia as ap¬ 
pears from the transcript of record in the case of 
Potomac Electric Power Co. v. Commissioners , D. C., 

i 


16 


et al. in case No. 4655 in this Honorable Court, and the 
reported decision of which is in 58 App. D. C. 261, 29 F. 
(2d) 634. On page 12 of the printed record in that case 
appears!the sworn return of the Potomac Electric 
Power Co. made to the Board of Personal Tax Ap¬ 
praisers for the fiscal year ending June 30, 1925, and 
marked Exhibit A, wherein there is an item classified 
as gross earnings in District of Columbia $5,246,576.82 
and also items classified as gross earnings outside Dis¬ 
trict of Columbia $451,223.23. On page 13 of the rec¬ 
ord in said case there also appears a communication 
from the Assistant Assessor, D. C., dated April 15, 
1926, marked Exhibit B, which recites, among other 
things “|This office is in receipt of an opinion from the 
Corporation Counsel with relation to the tax on inter¬ 
est and dividends and the rent of land and buildings 
and equipment, which items were not included in your 
return of gross earnings for the present fiscal year.’’ 
The report of the Corporation Counsel with relation to 
that particular item is quoted therein. In other words, 
there was no dispute as to the figures, only as to 
whether or not the items as to interest and dividends 
and the rent of land and buildings and equipment there¬ 
in mentioned should be included. Likewise a refer¬ 
ence to the stipulation filed on page 18 of the record in 
that case will disclose that the assessment was not in¬ 
tended to cover and did not include the item of gross 
earnings outside of the District of Columbia, there be¬ 
ing no contention nor any question raised with respect 
thereto, but rather acquiescence to its exclusion. Cer- 
tainlv no effort was made to assess and tax gross 
earnings outside of the District of Columbia. 

It necessarily follows that the contemporaneous in¬ 
terpretation of the said Act of 1902 by the defendants 
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for so long a period of years, should not be disturbed, 
because such a long interpretation and acquiescence 
therein is seldom erroneous and is always deserving of 
great consideration when the meaning thereof is ques¬ 
tioned. 

If Congress had intended to tax the gross earnings 
from sales of electricity in Maryland, it would have ex¬ 
pressed the intention in unambiguous and apt words. 
Moreover, the very fact that the statute relied upon 
by the defendants is so doubtful in meaning as i;o have 
led them, or their predecessors in office, for many years 
to exclude from the gross earnings of the plaintiff the 
Maryland items complained of, as not being witjhin the 
terms of the Act of 1902, is enough to show thb taxes 
complained of should not stand, for this Court hjas held 
that property cannot be taxed except upon a clear and 
positive declaration of the Legislature. Rudolph v. 
Potomac Electric Power Co., 58 App. D. C. 5^, 24 F. 
(2d) 882. | 

The following cases also hold that a contemporaneous 
statute by those charged with its administration early 
made and uniformly followed for a number of years 
should not be overruled without cogent reasons. 

Thus in the case of Kalbfus v. Siddons, 42 App. D. C. 
310, the court held that a contemporaneous interpreta¬ 
tion of a statute by the Commissioners of the {District 
of Columbia, long acquiesced in, while not conclusive, 
ought not to be disturbed unless clearly wrong. 

Further in the case of Lucks v. Christman, 42 App. 
D. C. 326, it was declared that courts give great weight 
to the long continued practice of an executive depart¬ 
ment, founded on a statute conferring powers of ad¬ 
ministration. 
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In the‘ case of United States ex rel. Asliley v. Roper, 
48 App. D. C. 69, the court said that where executive 
officers of the government are directed by an Act of 
Congress to interpret the act for any purpose and there 
is room for more than one construction, the action of 
the officials in selecting the one rather than the other 
will not be interfered with by the courts through 
mandamus. 

In the case of Eoglund v. Lane, 44 App. D. C. 310, 
the court said that a construction of an Act of Con¬ 
gress by an officer having official jurisdiction to pass 
upon it, will receive the approval of the courts. 

In the case of Ballinger v. United States ex rel Ness, 
33 App. D. C. 302, the court said, the construction of a 
statute by the department charged with its administra¬ 
tion, early made and uniformly followed for a number 
of years, is entitled to the most respectful considera¬ 
tion, and ought not to be overruled without cogent 
reasons. 

In the case of Swendig v. Washington Water Power 
Co., 265 U. S. 323, 68 L. Ed. 1036, it was said: 

“It is a ‘settled rule that the practical interpre¬ 
tation of an ambiguous or uncertain statute bv the 
Executive Department charged with its adminis¬ 
tration is entitled to the highest respect, and, if 
acted upon for a number of years, will not be dis¬ 
turbed except for very cogent reasons.’ ” 

III. 

The rule of construction of statutes in tax cases. 

The United States Supreme Court has on numerous 
occasions laid down the rule that a citizen is exempt 
from taxation unless the same is imposed by clear and 
unequivocal language. In the case of Sprockets Sugar 
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Refining Co. v. McClain, 192 U. S. 397, 48 L. Ed. 496, 
it was said: 

“Keeping in mind tlie well-settled rule that the 
citizen is exempt from taxation unless the same is 
imposed by clear and unequivocal language, and 
that where the construction of a tax law is doubt¬ 
ful, the doubt is to be resolved in favor of those 
upon whom the tax is sought to be laid. * * * ” 


In the case of United States v. Edwin B. Isham, 84 
U. S. 496, 21 L. Ed. 729, it was said: 

“If there is a doubt as to the liabilitv of an in- 

v | 

strument to taxation, the construction is ih favor 
of the exemption, because, in the language of Pol¬ 
lock, C. B., in Gurr v. Scudds, 11 Exch., 191, 4 a 
tax cannot be imposed without clear and express 
words for that purpose.’ Conroy v. Warren, 3 
Johns. Cas. 259. These principles are based in 
good sense, and are sustained bv the authorities.” 

In the case of Eidman v. Martinez , 184 U. S. 577, 46 
L. Ed. 697, Mr. Justice Brown, speaking for the court 
said: 

“It is an old and familiar rule of the English 
Courts, applicable to all forms of taxation, and 
particularly special taxes, that the sovereign is 
bound to express its intention to tax in clear and 
unambiguous language. * * * We have ou -selves 
had repeated occasion to hold that the customs rev¬ 
enue laws should be liberally interpreted iii favor 
of the importer, and that the intent of Congress to 
impose or increase a tax upon imports should be 
expressed in clear and unambiguous language.” 

In the case of Rudolph v. Potomac Electric Power 
Co., supra , this Court applied the said rule of con- 
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struction that a tax statute must be construed strictly 
in favor of the taxpayer and against the Government. 

IV. 

' Mistaken theory of the defendants. 

The defendants no doubt will now ask this Court to 
ignore the well-settled rule that the long contempo¬ 
raneous construction of a statute should be followed, 
without offering any cogent reason or explanation for 
the long omission to assess and tax the earnings of the 
plaintiff from sales of electricity in Maryland. Ap¬ 
parently the defendants likewise ignore the decision of 
this Court in Beit sell v. District of Columbia, supra, 
where a similar contention was made with reference to 
another provision in the very same Act of 1902 and 
where it was held: 

“It is true, the terms of the particular provi¬ 
sion of the act in question are general, and might, 
possibly, be susceptible of the broad construction 
contended for in support of the prosecution in this 
case were such construction consistent with set¬ 
tled principles of interstate commercial regula¬ 
tion.” 

The Court saying at another place: 

“The Act in question was not intended to regu¬ 
late, in any sense, the commercial intercourse be¬ 
tween the District of Columbia and the States of 
the Union; nor was it intended to affect in any 
manner the agencies employed in such commerce. 
It is purely a local act, and intended to have local 
operation only. In other words, the particular 
provision of the statute in question was intended 
as a regulation of a purely municipal character, 
and that is made clear, as was said in Stouten- 
burgh v. Hennick. * * * ” 
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We are also assuming that the defendants, as below, 
will rely upon a line of cases upholding the right of 
a state to tax values within their borders, thofugh they 
may get enhancement from the exercise of rights out¬ 
side of those borders, of which the case of Schwab v. 
Richardson, 263 U. S. 88, 68 L. Ed. 183 is typical. That 
case involved the value of a franchise fixed at $120,000. 
and an assessment of a tax thereon of 1 peif centum, 
or $1200. The contention was made that tljie taxing 
board in reaching its valuation considered land used 
the value of the property of the Company outside of 
the State, or, in other words, that the value reached 
was materially increased by reason of, and in a great 
part due to the ownership and use of property outside 
of the State. | 

Mr. Justice McKenna delivering the opinilon of the 
Court carefully pointed out the immunity of interstate 
commerce from state taxation and pointed out the 
power of a state to tax values within its bprders, al¬ 
though they may get enhancement from th<^ exercise 
of rights outside of those borders. How intjmate and 
direct such rights must be cannot be proncJunced in- 
formallv. A state mav not burden or interfere with 
interstate commerce or tax property outside of its 
borders. The Court held that the method pprsued by 
the taxing board was not illegally oppressive to inter¬ 
state commerce. 

Other cases may be cited where the Supreme Court 
of the United States has upheld a state tax upon the 
net income or net profits, although the defendants fail 
to recognize the clear distinction made by tjhat Court 
between the imposition of that kind of a tafx and one 
measured by gross returns. The Supreme Court in 
the case of U. S. Glue Co. v. Oak Creek , supra, stated: 
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“The difference in effect between a tax mea¬ 
sured by gross receipts and one measured by net 
income, recognized by our decisions, is manifest 
and substantial, and it affords a convenient and 
workable basis of distinction between a direct and 
immediate burden upon the business affected and 
a charge that is only indirect and incidental. A 
tax upon gross receipts affects each transaction 
in proportion to its magnitude, and irrespective 
of whether it is profitable or otherwise. Conceiv¬ 
ably it may be sufficient to make the difference be¬ 
tween profit and loss, or to so diminish the profit 
as to impede or discourage the conduct of the 
coilimerce. A tax upon the net profits has not the 
same deterrent effect, since it does not arise at all 
unless a gain is shown over and above expenses 
and losses, and the tax cannot be heavy unless the 
profits are large.” (Italics ours.) 

The Court in another part of its opinion said the 
distinction between direct and indirect burdens, with 
particular reference to a comparison between a tax 
upon the gross returns of carriers in interstate com¬ 
merce and a general income tax was the subject of 
consideration in Philadelphia <£ S. Mail S. S. Co. v. 
Pennsylvania, supra. The Court then also proceeds to 
state that the correct line of distinction was decided 
at the same term in the case of Crew Levick Co. v. 
Pennsylvania, supra , and it held that a state tax upon 
the business of selling goods in foreign commerce 
measured by a certain percentage of the gross trans¬ 
actions in such commerce, was by its necessary effect 
a tax upon the commerce. On the other hand the Court 
pointed out that in Peck & Co. v. Lowe, 247 U. S. 165, 
ante 1049 (in a recent case) it sustained an income tax 
becausb it did not cast a direct burden upon interstate 
commerce. 
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The principle announced in the PhiladelpH 


ia & S. 


Mail S. S. Co. v. Pennsylvania, supra, that the tax on 
gross earnings derived from interstate commerce is a 
burden upon that commerce and repugnant to tlhe com¬ 
merce clause, has been recently reaffirmed and upheld 
in the case of Matson Navigation Co. v. State Board of 
Equalization of the State of California, decided March 
2, 1936 by the Supreme Court of the United States,— 
U. S. — ,80 L. Ed. 508. 

From a study of these cases it will be seen that the 


contentions of the defendants are contrary to 


and in 


conflict with the decisions of our highest Court. 

CONCLUSION. j 

We respectfully submit that the Decree of the Lower 
Court should be reversed and the case remanded with 
direction that a Decree be entered granting the relief 
asked in the Bill of Complaint. 

S. R. Bowen, 

H. W Kelly, 

Attorneys for Appellant. 

June 8, 1936. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 
No. 6708 

Potomac Electric Power Company, a Corpora¬ 
tion, APPELLANT 

V. 

Melvin C. Hazen, George E. Allen, and Daniel L 
Sultan, Commissioners of the District of 
Columbia ; Chatham M. Towers, Collector of 
Taxes of the District of Columbia; and Dis¬ 
trict of Columbia, a Municipal Corporation, 
APPELLEES 

BRIEF ON BEHALF OF THE APPELLEES | 

STATEMENT OF CASE 


The appellant is an electric power corppany, 
chartered by Act of Congress, and operating in the 
District of Columbia and certain adjacent metro¬ 
politan areas in Maryland. It filed its pill in 
equity in the Supreme Court of the District of 
Columbia to enjoin the appellees from levying 
upon the appellant certain assessments alleged to 

i 

have been unlawful. Under the Act of July 1,1902 
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(32 Stat. 619), as amended by the Act of April 28, 
1904 (33 Stat. 564), an annual franchise tax is 
imposed on electric lighting companies to be com¬ 
puted at 4 percent of their gross earnings for the 
preceding year. Until 1935 the computation was 
based on gross earnings within the District of Co¬ 
lumbia, earnings in Maryland being eliminated 
from the total gross before the application of the 
4 percent. In 1935 the Assessor and the Board of 
Personal Tax Appraisers rejected the Company’s 
return for the tax year July 1, 1934, to June 30, 
1935, because it did not include the earnings in 
Maryland in the gross used as the measure of the 
tax, and assessed the tax by measuring it on total 
gross earnings of the Company, including those in 
Maryland. The principal question in the case is 
whether the franchise tax under this statute should 
be measured by the total gross earnings of the Com¬ 
pany or by the gross earnings less the earnings in 
Maryland. This question involves three collateral 
questions: 

(1) As to the intent of Congress; 

(2) As to the effect of the so-called con¬ 
temporaneous construction of the Act prior 
to 1935; and 

(3) Assuming that Congress intended the 
Maryland earnings to be included in the 
measure of the tax, is the statute unconsti¬ 
tutional to the extent that it includes such 
earnings in the measure? 


The case was presented in the lower Court] upon 
the bill and a motion to dismiss the bill. The mo¬ 
tion was sustained and order and decree entered 
accordingly, and the case is here on appeal! from 
the decree. There is no dispute as to the figures as 
set up in the bill. 


POINTS AND ARGUMENT 

I 

l 

Congress intended to include all corporate earnjngs of 
electric lighting companies in the total of gros^ earn¬ 
ings to which the 4 per centum is applied in computing 
the tax provided for by paragraph 5 of section ^ of the 
Act of July 1,1902, as amended. 

This case involves the construction and ; 
tion of Paragraph 5 of Section 6 of the 
July 1,1902 (32 Stat. 619), as amended by 
2 of the Act of April 28,1904 (33 Stat. 564), which 
reads, as to electric lighting companies, as follows: 
“* * * and all * * * electric light¬ 



ing * * * companies, through their 

proper officers, shall make affidavit to the 
Board of Personal Tax Appraisers! on or 
before the first dav of August of each year 
as to the amount of its or their gros^ earn¬ 
ings for the preceding year ending tl^e thir¬ 
tieth day of June, and shall pay (to the 
Collector of Taxes of the District of Colum¬ 
bia per annum on such gross earnijngs as 
follows : * * * electric lighting * * * 
companies, 4 per centum. And, in addition 
thereto, the real estate owned b}[ each 
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* * * electric lighting * * * com¬ 

pany in the District of Columbia shall be 
taxed as other real estate in said District 
of Columbia:” 

The tax provided for by the above paragraph is 
a franchise tax, measured by gross earnings, and 
not a tax upon gross earnings as such. Potomac 
Electric Power Company v. Rudolph, 58 App. D. C. 
261. Certiorari denied, 278 U. S. 656, 73 L. Ed. 565. 

Appellant contends that its earnings in Maryland 
are not includible in the total of “gross earnings” 
to which the 4 per centum is applied in computing 
the tax, and that to include them would be unlaw¬ 
ful. The District of Columbia, on the other hand, 
submitb, and the lower Court found, that Congress 
intended such earnings to be included in such total 
and provided accordingly, and that such provision 
is lawful. This raises the issue. 

We believe appellant’s fundamental error is in 
failing to recognize or appreciate the distinction 
pointed out in the cases between a tax measured by 
gross earnings and a tax upon gross earnings as 
such. 

The 1 first question to be determined in this case 
is, therefore—What was the intent of Congress 
with respect to Paragraph 5 of Section 6 of the 
Act of July 1,1902, as amended in 1904 ? As stated 
in Potomac Electric Power Company v. Rudolph, 
supra: 

“The real question, therefore, involved in 
these cases is what was the intent of Con- 
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gress as expressed in the taxing acts ? If that 
intent clearly appears and Constitutional 
limitations have been observed, ‘ it is no part 
of a function of a court to inquire into the 
reasonableness of an excise, either as re¬ 
spects the amount or the property upon 
which it is imposed.’ Patton v. Brady, 184 
U. S. 608, 22 S. Ct. 493, 46 L. Ed. 71^; Mc¬ 
Cray v. United States, 195 U. S. 27, 58, 24 
S. Ct. 769, 49 L. Ed. 78, 1 Ann. Ca^ 561; 
Flint v. Stone Tracy Co 220 U. S. 107, 167, 
31 S. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912 
B, 1312.” 

We submit that the intent of Congress is clearly 
and accurately expressed in the statute, and that 
distortion of the term “gross earnings” is neces¬ 
sary to raise even a question of ambiguity. As 
stated by this Court in the Rudolph case, 

“the intent of Congress as expressed in the 
of the statute” is “apparent”, and, further, the 
“meaning of gross earnings” as used in this statute 
is not to be “so restricted as to frustrate” this in¬ 
tent (p. 265). And in another case this Court said: 
“Taking paragraph 5 of section 6 of the Act of 
July 1, 1902, in its ordinary sense, it is certainly 
free from ambiguity.” District of Columbia v. 
Georgetown Gas Light Co., 45 App. D. C. ^>3, 70. 
To paraphrase a statement hereinafter Quoted 
from Stoutenburgh v. Hennich, 129 U. S. 14j, 32 L. 
Ed. 637, it would seem to be reasonable to presume 
that if it had been the intention of Congress that 
the measure of the excise provided for in said 


supra, 

terms 
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Paragraph 5 should be limited to the earnings of 
the Company within the District, “that intention 
would have been expressly declared and not left to 
doubtful construction/' Other provisions of the 
Section show indubitably that where Congress in- 
tended exceptions or exemptions from the compu¬ 
tation it expressly so declared, as it did, for 
example, with respect to street railroad companies 
by the amendment added to the section in 1904, 
which definitely limits the computation as to such 
railroad companies to “gross receipts in the Dis¬ 
trict of Columbia. 77 This amendment is expressly 
made an integral part of the paragraph here in¬ 
volved, which covers, among other concerns, street 
railroad companies, as well as electric utilities; 
and the amendment by its position in the para¬ 
graph and its method of expression emphasizes 
that Congress intended the entire gross earnings of 
the owner of the franchise to be the measure of the 
tax, except when the owner is a street railroad 
company. Tins intent is further emphasized by 
the provision of Paragraph 6 of the same Section 
(which relates to bonding, title j guaranty, and 
fidelity companies), expressly limiting the compu¬ 
tation to “gross receipts in the District of Colum¬ 
bia/ 7 Clearly, when Congress intended computa¬ 
tions to be limited to gross receipts or gross earn¬ 
ings “in the District of Columbia”, that intention 
was “expressly declared, and not left to doubtful 
construction. 7 7 




I 

Paragraph 5 has been before the Courts tjor con- 
struction in four cases, two relating to baijks, one 
to the gas companies (the question involved jtherein 
being not pertinent here), and one, the Rudolph 
case, supra, to the Potomac Electric Power Com¬ 
pany. As to banks, so far the only exclusion from 


gross earnings has been earnings from tax-exempt 
government securities. (District of Colu\mbia v. 
Biggs National Bank, 58 App. D. C. 349.) In the 
Rudolph case, supra, the company attempted to 
limit the measure of the tax under this identical 
paragraph to earnings in the production or electric 
power. This Court said (p. 264) : 


“Under the Act of July 1, 1902 (j32 Stat. 
590, 619), the Power Company is required to 
make annual return of its gross eariiings for 
the preceding year, and to pay thereon a tax 
of four per centum. In effect, we ajre asked 
to write into this statute words limiting the 
measure of the excise to gross ear|nings of 
the company in the production of electric 
power. This we may not do.” 

i 

The appellant in the instant case is asking this 
Court to write another but similar limitajtion into 
the statute—that is, a limitation of the measure of 


the tax to the gross earnings of the company in 


the District of Columbia. “This we may] not do.” 
So long ago as the case of United States k. Fisher, 
2 Cranch 358, 2 L. Ed. 304, Chief Justice IMarshall 
said respecting the interpretation of a statute: 

“If the intention of the legislature be ex¬ 
pressed in terms which are sufficiently intel- 

91203—36 - 2 



8 


ligible to leave no doubt in the mind when 
the words are taken in their ordinary sense, 
it would be going a great way to say that a 
strained interpretation must be put upon 
them to avoid an inconvenience which 
ought to have been contemplated in the legis¬ 
lature when the act was passed and which, 
in their opinion, was probably overbalanced 
by the particular advantages it was calcu¬ 
lated to produce.” 

An exemption from taxation under legislative 
authority is never presumed. The burden is 
always upon the claimant to establish clearly his 
right to the exemption. Phoenix Fire & Marine 
Ins. Co. v. Tennessee, 161 U. S. 174; Bailey v. Mag- 
wire, 22 Wall. 215; Theological Seminary v. Illi¬ 
nois, 188 U. S. 662, 47 L. Ed. 641; Bank of Hawaii 
v. Wilder, 8 Fed. (2d) 845; Port Angeles W. R. 
Co. v. Clallam County, Wash., 36 Fed. (2d) 956. 

II 

The doctrine of contemporaneous construction has no 
application in this case because the statute is neither 
uncertain nor ambiguous. 

Evidently appreciating that the “intent of Con¬ 
gress as expressed in the terms of the statute” is 
“apparent” ( Rudolph case), but disregarding the 
injunction of this Court in that case that the 
“meaning of gross earnings” as used in the statute 
is not to be “so restricted as to frustrate” this 
intent, the appellant contends, nevertheless, that 
the “contemporaneous construction of the Act of 



1902 negatives the inclusion of the Maryland items 
as a part of gross earnings. ’ ’ It urges that tike con¬ 
temporaneous construction of a statute u by\ those 
charged with its administration early anjl uni¬ 
formly followed for a number of years should not 
be overruled without cogent reasons.” We, of 
course, admit the rule, where applicable. It ap¬ 
plies, however, only in cases where the statute 
under review is ambiguous or uncertain, which is 
not the case with respect to Paragraph 5 alj)ove. 

We point out that the appellant urged the same 
rule without success in Potomac Electric Power 


Company v. Rudolph, supra, where the issue w r as 
upon this identical statute, and the period oi: 44 con¬ 


temporaneous construction” was twenty-fivjs years 


instead of thirty-three years, as here. In the 


lower Court, counsel for this appellant (urged: 


44 Your Honor, for over a quarter of a century, the 
Assessor’s Office, in making up the assessment for 
the gross earnings of both of these plaintiffs, ex¬ 
cluded the items which I have brought to thfe atten¬ 
tion of your Honor * * V’ 1 Being unsuccess¬ 

ful in that Court, the appellants brought the case 
to this Court, and in their brief before this Court 
urged: 44 Contemporaneous Construction of* Acts 
of 1892 and 1902 Negative the Inclusion as Part 

1 Transcript, p. 3, in Equity Nos. 45821 and 45822, Po¬ 
tomac Electric Power Co. v. Rudolph et cd ., and Washington 
Railway <& Electric Company v. Rudolph et al ., in the Dis¬ 
trict Court of the United States for the District of 


Columbia. 
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of Gross Earnings the Items Herein Under Con¬ 
sideration . 77 (Brief for Appellants, Court of Ap¬ 
peals Nos. 4655 and 4656, p. 20.) 

Apparently this Court considered the doctrine 
of contemporaneous construction to be inapplica¬ 
ble to the statute here under consideration and the 
point to be without merit, as it is not discussed in 
the decision. The appellants losing in this Court, 
petitioned for writ of certiorari to the Supreme 
Court of the United States, raising the issue in 
these words: 

: 44 The Court of Appeals has misconstrued 

and misapplied certain Acts of Congress 

* * * Act of July 1, 1902, 32 Stat. 619; 

Act of April 28,1904, 33 Stat. 563; * * * 

(a) In that by the decision of the Court of 

Appeals, if its opinion, reversing a uniform 

construction followed for over twentv-five 

%/ 

years, is allowed to stand, the petitioners 
will be required, for the first time, to pay a 
tax upon * * *. 772 

Thus the point was specifically presented and 
overruled in all three Courts and should be con¬ 
sidered foreclosed. 

4 4 Rules of statutoiy construction are never used 
to create but only to remove a doubt. 77 Wilbur v. 

2 Page 7, petition for Writs of Certiorari to the Court of 
Appeals of the District of Columbia and Brief in Support 
Thereof, Nos. 573 and 574, Potomac Electric Power Com¬ 
pany , et at ., v. Cuno H. Rudolph , et al ., October Term, 1928, 
Supreme Court of the United States. See also first para¬ 
graph, page 24, same Petition. 
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United States, 58 App. D. C. 347. In Houghton v. 
Payne, 194 U. S. 88, a case where great stress was 
laid by counsel upon an “ administrative interpre¬ 
tation^ originally made in 1879 and continued 
without change under different Postmasters Gen¬ 
eral until 1902 (twenty-three years), the interpre¬ 
tation and effect having been repeatedly cjilled to 
the attention of Congress, yet without change in 
the law, the Supreme Court of the United States 
said: 

“But in addition to these considerations it 
is well settled that it is only where the lan¬ 
guage of the statute is ambiguous and sus¬ 
ceptible of two reasonable interpretations 
that weight is given to the doctrine of con¬ 
temporaneous construction. (Citing several 
prior decisions.) Contemporaneous con¬ 
struction is a rule of interpretation, but is 
not an absolute one. It does not predude an 
inquiry by the courts as to the original cor¬ 
rectness of such construction. A custom of 
the Department, however long continued by 
successive officers, must yield to the positive 
language of the statute. * * * As was 

said in the Graham case {United States v. 
Graham, 110 U. S. 219) * * ‘But 

with the language clear and precise, and 
with its meaning evident, there is no room 
for construction, and consequently no need 
of anything to give it aid. The cases to this 
effect are numerous.’ ” 

See also Commonwealth Commercial State Bank 
v. Lucas , 59 App. D. C. 317; and Swendig v. 
Washington Water Power Co ., 265 U. S. 323. 
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Where a statute is unambiguous and certain, as 
is Paragraph 5 above, the 

1 “ Omission of the taxing officers to assess 
and tax property did not lessen the duty put 
upon their successors, or take from the 
courts the power of construction of the law 
under which the exemption was claimed. 7 ’ 
j Bank of Hawaii v. Wilder, 8 Fed. (2d) 845, 
(C. C. A. 9th Circuit). 

“ Neither a state nor a municipality is 
estopped to tax property because of failure 
for a number of years to exercise such 
right.” (Cooley on Taxation, 4th Ed., Sec. 
61 and Sec. 1009). 

4 4 No estoppel in pais can be asserted 
against the exercise by the state of its taxing 
power. Accordingly, the state is not es¬ 
topped to levy and collect taxes on particu¬ 
lar property by failure to assess it for a 
number of years, nor can the rights of the 
state in this respect be forfeited by the laches 
of its agents; and the same rule applies in 
the case of municipal corporations.” (61 
C. J. 87.) 

We deem it unnecessary to cite any of the large 
number of cases supporting the quotations from 
Corpus Juris and Cooley on Taxation, as the doc¬ 
trine enunciated is elementary. It is elementary 
that sovereignty cannot estop itself or be estojDped 
by the acts of its agents from exercising its gov¬ 
ernmental functions, of which the taxing power is 
one of the most important. 
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We submit that the contention of the ap pellant 
on the point of contemporaneous construction is 
without merit. 

HI ! 

Paragraph 5, of Section 6, of the Act of July 1, 1902 (32 
Stat. 619), as amended by Act of April 28, f904 (33 
Stat. 563), construed to include earnings in Maryland 
in the measure of the tax, is valid. 

We repeat that we believe appellant’s funda¬ 
mental error is in failing to recognize or appre¬ 
ciate the distinction, pointed out in the cabes, be¬ 
tween a tax ‘ 4 measured’ 7 by gross earnings and a 
tax “upon” gross earnings as such, and tl|iat dif¬ 
ferent principles apply and control as between the 
two. Before developing our view of the applicable 
law, we deem it pertinent to review the ca^es and 
principles (not already covered in this brief) cited 
by appellant as controlling in this case. 

At the outset we agree with appellant (Brief, 


p. 15) that the Supreme Court of the United States 
in United States Glue Co. v. Oak Creek, 247 U. S. 
321, 62 L. Ed. 1135, and in other cases involving 
state statutes, “condemned the levying of such a 
tax upon the gross earnings from interstate busi¬ 
ness.” As stated in Matson Nav. Co . t. State 
Board, 297 IT. S. 441, 444: 

“Our decisions demonstrate that a btate tax 
on gross earnings derived from interstate 
commerce is a burden upon that commerce 


and repugnant to the commerce clause.” 
(Italics added.) 
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The Oak Creek ease, supra, states the basis for 
these decisions as follows: 

“ A tax upon gross receipts affects each trans¬ 
action in proportion to its magnitude, and 
irrespective of whether it is profitable or 
otherwise. Conceivably it mav be sufficient 
to make the difference between profit and 
loss, or to so diminish the profit as to impede 
or discourage the conduct of the commerce.” 

It is unnecessary to spend time or space in dis¬ 
cussing the propositions stated on page 21 of ap¬ 
pellant’s brief, that “A State may not burden or 
interfere with interstate commerce or tax prop¬ 
erty outside of its borders.” With limited qualifi¬ 
cations they have been affirmed so often by the 
Supreme Court of the United States that they have 
become almost axiomatic; and, of course, we do not 
dispute, nor have we disputed, their force or impli¬ 
cations. Appellant’s effort, therefore, to construe 
our contentions in this case as contrary to these 
unquestioned principles would appear to disclose 
a fundamental misconception of our position. 

We readily agree with appellant that a state “tax 
upon the gross receipts from interstate transporta¬ 
tion or transmission, whether receipts from intra¬ 
state transportation or transmission are equally 
taxed or not, is an unlawful tax because a direct 
burden upon interstate commerce.” Sonneborn 
Bros . v. Keeling, 262 U. S. 508, 67 L. Ed. 1095, and 
the other cases cited on page 8 of appellant’s brief, 
fully sustain the proposition. And we are not dis- 








posed to argue that Paragraph 5, supra, is pot for 
local purposes in the sense of providing revenues 
for local purposes. Of course, we do not dispute 
with appellant (though the point is not iii issue 
here) that Congressional “regulations of interstate 
commerce national in their character must lj)e uni¬ 
form throughout the United States.” And jve rec¬ 
ognize, as stated in Beitzell v. District of Columbia, 
21 App. I). C. 49, that “The Act in question was 
not intended to regulate in an}^ sense the commer¬ 
cial intercourse between the District of Columbia 
and the States of the Union; nor was it iijtended 
to affect in any manner the agencies employed in 
such commerce.” 

It is clear that the decision in the Beitzell case, 
likewise the decision in Stoutenburgh v. Hennick, 
129 U. S. 141, 32 L. Ed. 637 (both quoted from so 
extensively in appellant’s brief), turned!on the 
question of the intention and not upon the power 
of Congress in passing Section 7, Paragraph 36, of 
the Act of July 1, 1902; also, that Paragraph 5 of 
Section 6 was not construed in either of tlio.ie cases. 

i 

Except as emphasizing that the intent of Congress 
is always to be sought and applied, the cases have 
but slight relevancy here. In the St out enburgh 
case the Supreme Court stated that the Commerce 
Clause of the Constitution, as construed by that 
Court, “was not intended to be violated by the pro¬ 
vision of the statute here involved.” It said fur¬ 
ther that “it would seem to be reasonably to pre- 
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sume that if it had been the intention of Congress 
to make the provision of the act apply to soliciting 
agents for the owners of goods beyond the District, 
that intention would have been expressly declared, 
and not left to doubtful construction." Having 
found the Congressional intent to be in conformity 
with the law applicable to similar state statutes, 
the Court held it unnecessary to pass on the ques¬ 
tion of the power of Congress to pass the act. It 
thereupon applied the rule announced in Robbins v. 
Shelby Taxing District, 120 U. S. 489, that it is 
unlawful for a State to impose a license tax ‘'upon 
persons representing owners of property outside of 
the State, for the privilege of soliciting orders 
within it, as agents of such owners, for property to 
be shipped to persons within the State. ’ ’ 
Incidentally, these two decisions draw T the dis¬ 
tinction between a license tax upon a solicitor 
representing an outside manufacturer and a license 
tax for the privilege of doing business within the 
state. While both taxes are excises, their validity 
is determined by different principles. A long list 
of decisions invalidates efforts of states to tax 
solicitors who merelv solicit interstate business. 
On the other hand, a large number of cases, some 
of which we shall cite in later pages of this brief, 
sustain the right of the states to impose excise taxes 
for the privilege of doing business within the state 
and to measure such excise or franchise taxes in 


various wavs. 
«/ 
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i 

The tax provided by the statute here in| con¬ 
troversy being a franchise tax (Rudolph case, 58 
App. D. C. 261, 278 U. S. 656), Congress, legislat- 

Con- 
hieas- 
com- 


ing under Clause 17, Sec. 8, Article I, of thej 
stitution, possessed the power to make the 
ure” of the tax the “gross earnings” of thej 
pany without limitation. 3 The citations ancj. quo¬ 
tations below declare the applicable principles. 
We recognize that the cases do not necessarily 
quadrate with the facts of the case at bar. 

“The legisuature has power to determine 
the basis upon which the amount of a fran¬ 
chise tax shall be ascertained or calculated. ’ * 
61 Corpus Juris, 258; lb. 266. 

“* * * The right or privilege to be a 
corporation, or to do business as such body, 
is one generally deemed of value to tllie cor¬ 
porators or it would not be sought iii such 
numbers as at present. It is a right or 
privilege by which several individuals may 
unite themselves under a common naihe and 
act as a single person, with a succession of 
members, without dissolution or suspension 
of business and with a limited individual lia¬ 
bility. The granting of such right oif privi¬ 
lege rests entirely in the discretion | of the 
State, and, of course, when granted, may be 
accompanied with such conditions as its 
Legislature may judge most befitting to its 

3 The one exception or exemption being income ijrom tax 
exempt government securities exempted on Constitutional 
grounds. District of Columbia v. Riqqs National Bank. 58 
App. D. C. 340. 
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interests and policy. It may require, as a 
condition of the grant of the franchise, and 
also of its continued exercise, that the cor¬ 
poration pay a specific sum to the State each 
year, or month, or a specific portion of its 
gross receipts, or of the profits of its busi¬ 
ness, or a sum to be ascertained in any con¬ 
venient mode which it may prescribe. The 
validity of the tax can in no way he depend¬ 
ent upon the mode which the State may 
deem fit to adopt in fixing the amount for 
any year which it will exact for the fran¬ 
chise . No constitutional objection lies in 
the way of a legislative body prescribing 
any mode of measurement to determine the 
amount it will charge for the privileges it 
bestows.’ 7 (Italics added.) Home Ins. Co. 
of New' York v. People of the State of New 
York, 134 U. S. 594, 33 L. Ed. 1025. 

Similar language is found in Maine v. Grand 
Trunk B. Co v 142 U. S. 217, 35 L. Ed. 994. See 
also Kansas City By. v. Kansas, 240 U. S. 233; 
United States Express Co. v. Minnesota, 223 U. S. 
335; and Continental Oil Co. v. Walker, 285 Fed. 
729. 

“ There is nothing in the Constitution which 
requires a state to adopt the best possible 
system of taxation. (Citing cases.) Al¬ 
though permissible, a franchise tax need not 
be based solely on the amount of business 
! done or property owned within the state.” 
New York v. Latrohe, 279 U. S 421, 427. 
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Even when viewed as property and taxed a$ such, 
a franchise, being a right or privilege granted by 
the state, may be taxed on a value basis which 
embraces intangibles not necessarily localized 
within the state. 

“ The case is therefore free from the perplex¬ 
ity of a consideration of situs which may 
beset tangible property. Union Refrigera¬ 
tor Transit Co. v. Kentucky, 199 U. (3 194. 


It is strictlv a franchise tax laid on the Com- 
pany because it derives its existence—its 
right to be—from the State. 

This is the held within which this case 
lies, and we are not concerned with those 
which reach bevond that field. To this w r e 
confine ourselves. The State lias taxed the 
right which it granted and which it wfys com¬ 
petent to tax. Horn Silver Mining Co. v. 
New York, 143 U. S. 305. Postal Telegraph 
Cable Co. v. Adams, 155 U. S. 688; Kansas 
City, etc., By. Co. v. Botkin, 240 U. p. 227; 
Cream of Wheat Co. v. Grand Forhs, 253 
U. S. 325. And it has been recognized that 


its—the franchise’s—value may be consti¬ 
tuted of its employment in interstate com¬ 
merce and have measurement in the prop¬ 
erty which is its instrumentality ( Italics 
added.) Schwab v. Richardson, 263 U. S. 
88, 92. 

And a state may include in the “measure” of a 
franchise tax corporate property even though with¬ 
out the state. Kansas City, F. S. Ac M. Rjj. Co. v. 
Kansas, 240 U. S. 227; Cream of Wheat\ Co. v. 
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Grand Forks, 253 U. S. 325; Educational Films 
Cory. v. Ward, 282 U. S. 379, 391. 

• “The owner may enjoy his exempt prop¬ 
erty free of tax, but if he asks and receives 
from the state the benefit of a taxable priv¬ 
ilege as the implement of that enjoyment, 
he must bear the burden of the tax which 
the state exacts as the price.” Pacific Co. v. 
Johnson, 285 U. S. 480, 490. 

See also Educational Films Corporation v. 
Ward , supra; Flint v. Stone Tracy Company , 220 
U. S. 107; Cudahy Packing Company v. Minnesota , 
246 U. S. 450; Union Tank Line Company v. 
Wright , 249 U. S. 275. 

The measure of a franchise tax may include re¬ 
ceipts of property or capital employed in inter¬ 
state commerce, provided the tax does not so un¬ 
reasonably burden such commerce as to become a 
regulation within the meaning of the Constitution. 

‘f* * * a resort to the receipts of property 
or capital employed in part at least in inter¬ 
state commerce, when such receipts or cap¬ 
ital are not taxed as such but are taken as a 
mere measure of a tax of lawful authority 
within the state, has been sustained * * 
Baltic Mining Co. v. Massachusetts, 231 
U. S. 68, 83, 34 Sup. Ct, 15, 17 (58 L. Ed. 
127). 

“While a State may not use its taxing 
power to regulate or burden interstate com¬ 
merce (United States Express Co. v. Min¬ 
nesota, 223 U. S. 335; International Paper 
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Co. v. Massachusetts, 246 U. S. 135), on the 
other hand it is settled that a state excise 
tax which affects such commerce, not di- 
rectlv, but only incidentally and reihotelv, 

" 7 4 / 4/ I * ' 


may be entirely valid where it is clear that 


it is not imposed with the covert purpbse or 
with the effect of defeating federal consti¬ 
tutional rights. As coming within this lat¬ 
ter description, taxes have been so repeat¬ 
edly sustained where the proceeds of inter¬ 
state commerce have been used as one of the 
elements in the process of determining the 
amount of a fund (not wholly derivecj from 
such commerce) to be assessed, thalt the 
principle of the cases so holding mjust be 
regarded as a settled exception to the gen¬ 
eral rule. Marne v. Grand Trunk By. Co., 
142 U. S. 217; Wisconsin & Michigan By. 
Co. v. Powers, 191 U. S. 379; Flint v. Stone 
Tracy Co., 220 U. S. 107; United States Ex¬ 
press Co. v. Minnesota, 223 U. S. 335, 343; 
Baltic Mining Co. v. Massachusetts, 231 
U. S. 68; Kansas City, Memphis <£* Birming¬ 
ham B. B. Co. v. Stiles, 242 U. S. Ill; United 
States Glue Co. v. Oak Creek, 247 U.lS. 321, 


326-327. The turning point of these deci¬ 
sions is, whether in its incidence the tax af¬ 
fects interstate commerce so directly and 
immediately as to amount to a genuine and 
substantial regulation of, or restraint upon 
it, or whether it affects it only incidentally 
or remotely so that the tax is not in reality 
a burden, although in form it may touch and 
in fact distantly affect it.” Hump Hairpin 
Co. v. Emmerson, 258 U. S. 291, 294. 


See also Northwest Ins. Co. v. Wisconsin , 275 
U. S. 136, 141; Detroit Bridge Co. v. Tax Board , 
287 U. S. 295. 

Congress, in legislating for the District, has tax¬ 
ing powers at least equal to those of the states. 

“ * * * Congress possesses not only every 
appropriate national power, but, in addi¬ 
tion, all the powers of legislation which may 
be exercised by a state in dealing with its 
affairs, so long as other provisions of the 
Constitution are not infringed. Capital 
Traction Co. v. Hof, 174 U. S. 1, 5.” Atlan¬ 
tic Cleaners & Dyers v. United States, 286 
U. S. 427, 435. 

And, of course, the Commerce Clause does not 
restrict Congress when legislating for the District 
of Columbia under the plenary powers granted by 
Clause 17, Section 8, Article I, of the Constitution. 

“The legislative power of Congress over the 
District of Columbia and the territories be¬ 
ing plenary, and not depending upon the 
interstate commerce clause, it results that 

7 

the provision as to the District of Columbia, 
and the territories, if standing alone, could 
not be questioned.” Employers' Liability 
Cases. , 207 U. S. 500. 

See also El Paso & N. E. By. Co. v. Gutierrez 7 
215 U. S. 87, 54 L. Ed. 106. 

In sum, the rule governing the measure of fran¬ 
chise taxes is tersely stated by Cooley, 4tli Ed. Sec. 
860, as follows: 

“The legislature may fix the value of the 
franchise at any sum it chooses or may lay 
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the tax arbitrarily without any valuation 
whatever, and the courts cannot interfere. 

7 j 

The extent of an excise tax imposed |on do¬ 
mestic or foreign corporations is entirely 
within the discretion of the taxing power. 
So the method of computing the tax is en¬ 
tirely within the discretion of the legisla¬ 
ture, which may fix a specified sum, or base 
the tax on the par value of the capital stock, 
with or without a maximum sum fixed, or 
measure it according to the value of the cap¬ 
ital less the value of the tangible property 
already taxed, or fix if as a percentage of the 
gross earnings, or of the net income, or base 
it on the dividends declared, or otherwise as 
it sees fit, provided no constitutional limita¬ 
tion is violated.” 

CONCLUSION 

To summarize: 

(1) The tax involved herein is a franchise tax. 

(2) The measure of the tax is gross earnings of 
the Company including earnings in Maryland. 

(3) The so-called contemporaneous construction 
of the Act is not controlling on either the adminis¬ 
trative authorities or the Court, and appellant’s 
contention with respect thereto is without r|ierit. 

(4) Congress has plenary power in all [matters 
with respect to taxation concerning the District of 
Columbia. 

(5) The Act in question, construed so is to in¬ 
clude Maryland earnings in the measur^ of the 
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franchise tax imposed upon the appellant and 
other District of Columbia utilities, is valid. 

(6) The order and decree of the lower Court 
sustaining the action of the taxing authorities of 
the District of Columbia in including Maryland 
earnings of the appellant in the computation of the 
franchise tax were in accordance with law. 

(7) The decree of the Court below dismissing 
the bill was correct and should be affirmed. 

Respectfully submitted. 
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